
1~i~Hiiiilifflilif1jj 
466007 

BEFORE THE ADNINISTRATOR 
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) 

BE IT P.E!l:St,lB'ERED that herctnforc, pursuant 
to agrce~cnl as to tire and place and pursuant to 
Fc0cra1 guic'lc} inc·s, the above-referenced cause cane 
on fr_,r Trial before the r;0!~0RABLE J. F. GREEIJE, 
A l ~ : 11 ! r1 i '-. l r a t c c , ,_; • ... • :: n v i r o n ~:t c n t c. 1 P r o t: e c l i o n 
.A..ucr.cy, and rc-pcrted by Vivian E. Jarret·t, CSP., 
RPR-CP, a duly co~petcnt c.nd qualified court 
reporter and Notary Public in the County of Lake, 
State of Indiana, on the 9th day of September, 1987, 
comrrcncing at the hcur of 11:15 a.n. 
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A P P E A R A N C E S 

HONORABLE J. F. GREENE 
Administrative Law Judge 

Presiding Judge; 

.P.'I''TrJ?..l:EY II;\F.C '·:. ?.ADELL 
l\. 'T 'T 0 ?. l J E. Y F. 0 G E R I-1 • G R IL,·: E S 
U.S. Environmental Froteclion Agency 
Region V 

·230 South Dearborn Street 
Chicago, Illinoi~ 60604 

on behalf of u.s. EPA; 

A T T 0 R I·l E Y 1-J .Z\. ?. R E !·; D .- K P.. E B S 
PARR, RIC~~Y, OBRE~SKEY & ~ORTON 
121 Monu~ent Circle - Suite 503-507 
InaianaDolis, Indiana 46204 
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on behalf of Gary Developoent Co. 

* * * * 

On the record. This is 

the matter of Gary Development Co~pany, 

Incorporate~. Docket Numhcr V-W-86-R-45. I'd 

like a staler..enr. of appearances, please, fror:-: 

counsel, starting with the Gover~nent. 

!~R. RAD:SLL: :··1 y n a m e i s Il a r c J ~ • 

Radell. r ' m c o u n s e 1 f o r t 1·1 e U • S • G o v e r n m e n t 

Environmc~tal Protection Agency. 

I·l R • G R !L'j 8 S : My name is Roger Grimes, 

G-R-I-M-E-S, also counsel for the Government. 

THE counT: For the respondent? 

-------~- ·-·-
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~·: P • K R E 2 S : For the Respondent, Your 

Honor, Warren Krebs fron the law firm of Par, 

Richey, Obrer.1skey and t-1orton, 121 Nonument 

Circle, Su.itc 500, Indianapolis, Indiana. And 

I'd also J ike to adviso the Court that with r.1e 

to 6 a y , s _i L t i n g a t t: }J e t z:. :::-1 e , i s La r r y H a g an , 

I"' h o i s L h e V i c c P r c s i C. c tJ t. o f t 1-1 e R c s p o n c3 c n t 

and also 1n th0 courtroom 

toaay hit~ me is Dr. Terry West 

gc0logical consultant for Respondent Gary 

D o v e l o :::-' r-, c n t . 

It's been somctiDe since 

this conpJ~int was issued and since we had 

1:-rctrial C): change. T I " 
- Q 1 i 1: c a b r i e f statencnt 

fran each of the parties, setting forth what 

the relative positio~s arc at this moment, 

w 11 e t h e r t h e r e a r e s t i p u J i'l t l o n s o r o t h c r s u c 'h 

r:r. Raciol1. 

'·iT:' .. --\ . RADELL: Yes, Your Honor. The 

parties were unable to enter into stipulations. 

u.s. SPA proposed such stipulations, pursuant 

to your pre-hearing exchange order: but 

re~pondent declined to enter into any. 

I have a brief opening statcncnt prepared, 
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I 
.-: 1-: i c h I \'' o '-' 1 d 1 i J:.: e - - \v h i c h s e t.s f o r t h t h c 

f c. c t s t o v.· L i c 1~ E ? A s t i ::.:.· u 1 c t c s a n c t h e f a c t s 

which respondent admitted in its complaint and 

how EPA vi0ws the remaining issues and how we 

intend to prove the2. 

Shall I proceed with that statement? 

THE CC'JF.T: ;·7 c 1 J. I y c· s I g o a he a C. • 

T 'h a n ~: y o u • A s y o u k n o \"' I 

Lhis case concerns allegations of violations of 

t 1·1 0 F c s c LJ r c e C o n s e r v a t i o ;) ?. c c o v c r y A c t , v: h. i c l:. 

were referre~ to as RCRA. 

The E?A in its complcint alleges that Gary 

Devclornent Corpany has accepted for treatsent 

c. n c1 d i s p o s a 1 c e r t a i n h a z e: r o o u s v: a s t e a n d d o e s 

not have a permit or other operating status to 

l ro at and therefore C. i s :;:> o s c a n c'l 

;c_ust cle:sc its 

i.: h c s o \•J a s t c s ; 

facilit.y, in con:)l iancc \'/it h 

I 
I 

the: 
! 

PCRA reguJBtinns and pay a penalty of 

$1171000.00. 

I n i t s a n s \\' e r t o o u r c om p 1 a i n t , G a r y 

D e v e 1 o p r.t e n t C o ;n p a n y <-' c-: F' i t t c d t h a t i t c on d u c t s a 

sanitary landfill for the disposal of municipal 

and commercial refuge. EPA wi~l prove today 

that Gary Development Company accepted 
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1 hazaraous wascc fro2 disposal, after the date 
~ 

-,..-:-

2 
~ 

o f r,; a y 1 9 t h , 1 9 8 0 , \v h i c h ;n e a n s t h a t i t i s 
~ 
~ 

3 subject to regulations by RCRA. 

4 The complaint alleges that Gary 

5 Development Conpany accepted four different 

6 hazardous waste fro~ three generators. The 

7 first of those wastes is listed Hazardous Waste 

8 ~um~er FGOG, ~hich is waste water treatment 

9 slu2ac from electroplating operations, listed 

1 0 f o r i t ~-' c 1-1 a r a c t C' r i s t i c s o f l ox i c i t y .i n t he 

11 Indiana Administrative Code. This vv·Rste was 

12 <;; o n c: r c; L c d t' J' J c n e s a n d L a u g h 1 i n S t e e 1 , I n C:. i a n a 

1 3 ~! a r b o r \'! o r }:.. s , i n E a s t C h i c a g o • 

14 EF!-':. stlpul.=otes at .this lime to witJ-,draw 

1 5 all of all allegations in the complaint 

16 concerning Hazardous Waste Kumber F006, since 

17 it has come to EPA's attention thal such waste 

18 was the subject of a temporary dellsting order 

19 from headquarters during all relevRnt times of 

20 the alleged act.ions, and therefore is not 

21 subject to regulations. 

22 The second waste which is referred to in 

23 the co~plaint is Hazardous Waste K087, decanter 

2 ll t a r s 1 u (J ~ c . That is aJso listed for its 
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1 characteristics of toxicity in the Indiana 

2 t Administrative Code and was also generated by 
~ 
~ 

3 ~~ Jones and Laughlin Steel. 

4. Gary Development Company in its answer 

5 neit.hcr ad:-:-.it:s nor denies accepting and 

') ~isposing of K087. EPA will prove that they 

7 accepted almost 300 million gallons of K087, 

8 

0 ··'-' i 1 1 d o t h i s b '/ i n t r o d u c i n g r: a n i f e s t f o r t 1-1 o s e 

1 0 wastes, tho generators and/or report of Jones 

1 1 and Lauohlin Steel, by the testimony of 

12 IIr. Cooper and !1r. ~·.:arner. 

13 Tho third waste which is the subject of 

1 t1 the ~or,·!p]aint is Hazarc'lous \·Jaste ?.;"umber FOOS, 

1 5 paint ~Judge, ~hich is Jistc3 for its 

16 ~haracLeristics of ignitability and toxicity. 

17 It is also list.ed ir, Ll1o Indiana l->dministrativo 

1 8 Code. It was generated by Areerican Chemical 

19 Services, Incorporated, which is a treatment 

20 storage disposal recycling facility in 

21 Griffith, Indiana. 

22 In its answer, Gary Development Company 

23 admits that it accepted 33 shipments of paint 

24 sludge waste £rom American Chemical Services, 

···-------·----------- ·- -------------------------
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1 between January, 1981, and November of 1981. 

2 ~ Gary claims that the waste was not listed as 
"~ 
'f':f: 

3 
.-,;...~ 

hazardous waste, but was merely characteristic 

4 -by lgnitability and that Gary treated such 

5 waste prior to disposal Lo remove ignitability. 

6 EPA intends to prove that Gary Development 

7 Company acccpced 37 shipments, which is over 

c 
~ 120,000 gallons of such waste, between Dccc~ber 

Cl - of 1980 and November of 1921: that this waste 

1 0 is in fact F005, the listed waste, and not 

11 DOOl, the waste by characteristics of 

12 ignitability. We shall do this by introducing 

13 ~anifcst and gonerahor's annual report and the 

14 testimony of Misters Cooper and Warrior. 

15 We shall also admit Lhat the treatment 

1 6 of -- excuse me -- we shaJ 1 also prove that the 

17 treatment of such waste, to which Gary 

18 Development admits is in itself subject to RCRA 

19 regulations, that they should have gotten a 

20 permit for that. 

21 Tho last waste which is a subject of th~ 

22 complaint is Hazardous Waste DOOB, which is 

23 wa~te that is characteristic for its EP 

24 toxicity contents in Jead. 
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1 Thoro ~ro three such waste which 

i'-
2 constitute the D008; one is calcium sulfate 

-~4 
~~ 

3 
~~ sludge, which ls neutralized battery acids: the 

4 _second is ·rubber battery chips: and the third 

5 is revcrb slag. These wastes were generated by 

6 u. S. S. Lead Eefincry, Incorporated in East 

7 Chicago. 

r. 
(_• In :;_ts c.ns,·:ol'", Gc.r~' Dc-,relopr..ent Co:r:;pany 

9 ad~its Lhat Vice President Larry Hagan advised 

10 i.: h c I n c} i e: >J a ~ t: a t. o 13 o a r c.! c f H o a 1 t h t h a t G a r y 

11 occc:;-'lcC t.l"Jc ca1ciu:-r: sulfate s:udgc and the 

12 b c. t t. c r y c h i p s , b u t c 1 a i :-,1 s t h a t n o i t h c r w 8 r o 

J 3 

14 EPA shall provo that they accepted over 

15 six-- excuse me-- over 760,000 ga1Jons of 

1 6 caJciLn sulfate sludge, approxinDtely 900 cubic 

] 7 yards of rubber battery chips, and over 200 

18 cubic yards of reverb sJag, between November 

19 2 0 t 11 , 1 9 8 0 , a r, (1 Jan u a r y of 1 9 8 3 ~ an c.' t h c. t a J 1 

20 o f L h c s o \\'a s t c ~' c on s t i t u t c h a z a r d o u s \·;a s t o 

21 D008, characteristic for its EP toxicity of 

22 lead. We shall do this by the testimony of 

23 Misters Cooper and Warner and introduce 

2<1 shipping manifest and waste analyses from 
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1 .1 
li • s . S. Lcac1. 

2 f Having proved that Gary Development 
~ 
~ 

3 ~ Company is indeed subject to regulation by 

4 .having accepted these wastes, EPA shall prove 

3 the other viol8tions alleged in the complaint: 

6 nanely, that Gary die ~ot submit hazardous 

7 waste notification by August 18ch, 1980. In 

~:-. i L s a n ~ 1,· c r , C a r y c I .s i P::: t: o be \•! i thou t J.: n o•:: J c C. c;;· c 

~ a s L o t 1: i ~' . 

1 () We shaJJ also show that Gary did not 

1 1 sub2it. a Part B hazardous waste application or 

12 t h c c c r t i f i c a t i o n o f g r o u n c1 \v a l c r m on i t o r i n g a n d 

13 financic;l insurance rcquireDents by l~ove:mber 

1<1 8th, 1905. Indee~, we shall not have to prove 

1 5 t11esc counts, ~.i.ncc in its anS\vCr Gary admits 

1 6 t h a t i L d i c~ n o t s u b m i t c. ? a r t B f o :c t h c 

1 7 ccrlification. ~owever, it denies that it was 

l 8 operating without interim status. 'i'Je shall 

lS d c F on s t r a t. c- o u r p a r t o f t l! e s c c 1 a i m s t h r o u '2 h. 

20 the testimony of John Cooper, who has reviewed 

21 the official files of EPA. 

22 As for t:'he interim status standard 

23 violations, which we·re observed in the 

24 inspections that arc alleged in the complaint, 

http://subm.it
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1 
~ 

2 ~-:-

Gary Development C or:tp a Ti y d 0 n i c: s· those 

violet ions i t s a n s \'-' e r . 

I 

I 
E?A shall prove them in 

~ 

3 
%.~ 

today, through the tc:stimony of Mr. Warner and 

4 .Lhe ad~ission of inspection reports and related i 

5 documcTits. Thus, EFJ>. 8USt prove only that Gary 

r. Dcvcloph.ent Cor.,pany accepted h0z2rdous waste, 

7 to cJcrrwTistrate thc.t Gary DcvelopF10nt Company 

e opcratcJ without a permit or interim status, 

9 since Gary Development C~rnpany admits that it 

1 0 did not sub~it a Fart E or the necessary 

1 1 certjfications t}iat arc prerequisite to 

12 operations. Therefore, Gary Development 

1 3 

1 4 Finally, to support the proposed penalty 

1:: of $117,000.00, EPA shall demonstrate the 

16 violations observed and the inspections, plus 

17 the fact that Gary was operating without 

18 interin status; and the potentia] harm that 

19 these violations F.ay cause to tho environment 

2 0 and to hu~an health, Cue to the characteristics! 

21 of the waste themselves and to the lack of 

22 sufficient groundw2ter monitoring or lack of 

23 tho sufficient liner to protecf the environment 

24 and human health. We shall demonstrate how 

http://subm.it
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this penalcy was calculated, in compliance with 

the RCRA Civil Penalty Policy, and we shall do 

that through the cestimony of Mr. Cooper. 

That's all. 

'l'fE COl':KT: ~·~ r . }( r c b s . 

:iR. KREBS: Ycur Eonor, on behalf of 

the Respondent, in our opening statement we 

\v o u ] c~ 1 i k c to point out, - c c.- has been stated by 

opposing counsel, that this case involves a 

f j J o c1 ::-> ~' D • S • against the 

Respondent ancJ. indicating it v..'as it's filed 

pursuant to Indiana law, that it says issued 

the complaint~ and tho EPA is seeking an order 

of C;.£C·nC~', the ?e::eral ageECy, t.hat Gary 

D e v e l o p L c n L s h o u l d c o i 7', p J y vJi t h I n C. i a n a 1 a w , 

especially regarding groundwater nonicoring and 

closure and post-closure. 

The bcsis of this situation is that, I 

guess nurber one, Gary Development filed in 

l!over..bcr of 1980 a Part A RCRA applicacion v.'ith 

U.S. EPl-... ... The evidence \\•ill shov..' that, indeed, 

u.s. CPA determined thac Gary Development did 

not have interim status, even though it had 

filed a Part A application. And as the judge 

http://ccm.pl
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is probably aware, normally interim status has 

been interpreted has been interpreted by the 

agency to really be a fairly automatic-type of 

status, not really a per~it situation, where 

the ageGcy ~rants a permi~. but an auto~atic 

status. 

In this case, unlike any that I've 

p r c v i o u :: l y d e a l t v: i t h , the A g e n c y , the F e de r a 1 

Govcrnr:ocnt, . 1.r 
tOO.·. the position early on -- as 

early as if not before, the evidence will 

S hO'.V tl:.=::t this facility never had interim 

status. l1cvcrthcless, as it is alleged in the 

c o r::1 p 1 o :L n t , :::: P J,_ r c: d c._, i s c d , s c n l G a r y a no t i c c t o 

s u b •~ i t a P a r t:. E a p p l i c a l i o n • I think that's a 

rather uni~ue situation also, that a site which 

EPA considered never haa interim status would 

then be required to file a Part A application, 

~hen its interim status under a Part B 

ap~lication, when its interim status under Part 

A had never been accepted and recognized by the 

same oger,cy. 

The allegations as to why this facility 

should be considered a RCRA facility are 

really, as summarized I think faixly accurately 

http://subm.it
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1 by opposing counsel, that allegedly the 

2 f f a c i 1 i t y took v: h a t i s no\·.' c a 11 e d P.. C RA w a s t e , 

3 t 
-~ 

some types of RCRA waste, in approximately the 

4 one year after RCRA became effective and after 

:::l t r: e p e r r:; i t applicar:icr: Part A permit had 

G been filed by the facility in November, 1980. 

7 Nc arc contesting that. ~e believe that either 

8 of the v.'a2.tc t:hat were accepted, nurc:.bcr one, 

9 were not RCRA wasr:c. One I believe they've 

- " J I_J ~ t -=~ t. (' J ana correct me if I'm wrong on that, 

11 that they arc withdrawing their contention on 

12 L ]-; c. t i t "' a s a w a s t c t h a t "'''a s d c 1 i s t e d 

13 by u.s. ZP.'i., even thcugh it is set: forth in the 

1 4 

1 5 believe th2t the ct:her waste either were not 

16 RCRP._ v.;c.slc, h·ere nismanifcstcd by the 

17 conpar:ics, or that: they just weren't RCRA waste 

10 to :L)e:Qin with; or, secondly, they didn't come 

19 to ttis facility. 

20 \!c believe that the Governrc,ent is 

21 attenpt:ing to prove waste carne to this 

-

22 facility, "'·'hich the Danifest indicate on their 

23 face were never accepted by the facility. The 

24 manifest that we've been provided by the 
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Govcrn~cnt in chc prc~rial documents indicate 

no signature of acceptance by Gary Development:. 

They arc merely docu~cnts where a company says 

that they arc going to ship waste to a 

?articular facility for disposal. But as the 

judge I'n sure is aware, thac Lhc manifest 

systcn for tracking conccmplatcs a thrcc-cicr 

c h c c o ::: ;_: 2. r y p u t. E. o n there where r -:: - - , 

t h c y a r c -;; C• i ~ g t o s c n a t h c i r Vi a := c c : t h c 

transporter :s listed; and then there is an 

acknowlcdgDcnt required as to where the waste 

was actually disposed of. The documents we 

v:crc scni: cl·::.~ noL sho\·.' ac;~r.cv.·lcdgr:1ent by my 

c l i o r: t , L h a t t :·1 2 '... ':.' 2 :.: L c ':.' c: s r c c e i v c d i n o u r 

l·!c'r-c ;:c·inr;; to strenuously o:Ojecc to 

those docu~ents coming into evidence, because 

of that problem. 

That, basically, is the summary as to --

in oencral, - c a~ to why the Government believes 

that this site should be regulated under RCRA. 

The faces arc chat chis 5itc was approved by 

the State of Indiana, the predecessor to the 

present Solia ~aste ~anagcrncnt Board, which is 

in the Department of Environmental Management, 

http://tcm.pl
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1 which arc the present two state agencies that 

2 regulate this facility. Their predecessors 

3 specifically approved the construction of this 

4 site in 1974. That specific date, by the way, 

5 \·.71: i c h \·7 i 1 J be d i s c u s s e C. i n t h e e v i c3. c n c e , \v a s 

June 19th-- I'm sorry, June 19th, 1973 I 

'7 apologizor my years were confused -- 1973, June 

8 19th, was when the facility was granted a 

9 constru~tion permit to be where it's located. 

1 0 1'~ o \ ., , s c c o n C. J y , t 1"' e S t a t c a 1 1 ow e d t h e s i t c 

11 actually to go into o~eration in 1974, in 

12 1'-.ugust, 1?74. 

13 'll! i r c l y I p r c v i o u s 1 y I t h e r c - - t h e S t a t e 

1 4 rcquircC in ? stacc ad~inistr2tive n2tLer that 

1 !::: -· Gary Development in 1980 submit a revised 

16 construction plan to build the site or 

17 construct the site i~ a manner different than 

13 t.. h e s t a t e h a a a.&' pro v e c~ i n 1 9 7 3 I o J;: a y , by t h e 

19 state per~it: and Gary dld that. And in 1930 1 

20 specific2Jly on Fover!'lrer 14t:.h, 1980, Gary 

21 Development submitted to the state agency at 

22 thc>t tiwc it is r.o··.\'1 I believe, called the 

23 In~iana Environmental Management Board -- an 

24 application for a -modification or amendment to 
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1 its construction plan on how the facility was 

2 
~ 

going to proceed in future construction. That 
~:-

3 
...:a-i: .,.,_ 
~ 

p 1 a n w a s a p p r o v e d by t h e I n d. i a n a E n v i r o nm en t a 1 

4 ~anagencnt 3oard an February 16th of 1982. On 

5 t h a t d c; t c , the E: n v i ron menta 1 ~~a n c3. gem en t B o a r 0. 

6 not only approved the new construction design 

7 for this facility, buL also approved a new 

8 opcracing permit for this facility; renewed, if 

s you will, the operating pcrnit on t.hc same 

10 dc;te. 

11 In connection v:ith that, ho-.vever, there 

12 were nine ccn~it.icns Lhat the State of Indiana, 

13 the Agency responsible in thi~ area in the 

1 4o State of Indiana for regulations, placed upon 

1 5 this facility as to how it would operate and 

1 6 how it would be constructed. Let's refer to 

17 conaitions as to itens which the Agency felt 

12 the s i t. e s h o u l c 6. o , t h a t \'' c r c n ' t s e t f o r t h ~ n 

19 its application on how it was going to operate. 

20 Gary appealed those nine conditions that 

21 the State of Indiana established in 1982 as to 

22 how this facility would operate. And in 

23 connection with that, there was entered into 

24 between the Respondent Gary Development and the 
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1 Indiana Environmental Management Board, who EPA 

2 t now says that they're bringing this action on 

3 ~ 
~ 

behalf of, there was an agreement entered into, 

4 which was approved by the full Indiana 

5 En v i ron 1~1 o n t a 1 l'·l an a g o E en t 3 o c. r d on F c b r u a r y 

6 18t:h, 1983. I h a v e u i t h me t o cl a y , Y o u r P. o n o r , 

7 a certified copy of chat particular decision of 

Q .... the Indiana En\rironmental Management Board. 

9 Now, ~e have contended in our first 

10 response in our anEwer --

11 Your Honor, this was not 

12 ~entioncd, chis c~tire train of argument was 

13 not ncncioned in Gary Development Conpany's 

14 9 r 0 - h e c'":; r j n 0 0 :;.; c ]l a n 9 c • 

15 TE:2 cou::::.rr: \,; o J 1 , t h a t ' s t r u e ; b u t I 

16 m u s t h e a r t 'h e o p e rd n g s t i3 t em e n t s f r o r.1 c o u n s c 1 , 

17 L!r. Radell. Ano if you wish to be heard, I'lJ 

18 give you an opportunity. 

19 HR.. KREBS: I'n just gain£ to set this 

20 here. I'm not asking the Court to-- or the 

21 Judge to read it ac the present time, if the 

22 court chooses not to, just so that it's there~ 

23 (Tendered.) 

24 We di~ raJse in our written answer chat 

file:///voll
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1 ttis agency has no jurisdiction to hear this 
( 

2 t case. It has no jurisdiction over the 

3 ~ 
~-:; 

P.eEpondent Gary Development on the matters that 
-~~ 

4 hav0 been raised, that's specifically in our 

::: 
-' 5n3~cr, filed timely wich the Agency. 

h ~}c ~ain crux of that -- there arc two 

7 portions cf the juriselctional issue, there arc 

0 
w t ''-' o p o Y t: i '' n s L o t h a t~ i s s u c • The first is that 

0 - t. r. i. :_; z~ ,~ c: n c y i r. c 1:. e c e s e t h i'l t: I v1 as in v o 1 v c d 

1 () in 0n2 I also have a copy of that decision 

1 1 ]-:ere ir ~ copy of chc decision that was 

12 issued hy EPA Administrator Lee in Northside 

13 Sanitary Landfill, RCRA Appeal Number 84-4, 

l 4 which is the decision which was binding upon 

15 this Agency, written by the Chief 

1 5 In this decision, which was 

17 assigned by the Ad~inisLrator on November 27th, 

- c l ,_, 1985, the Administrator held that in matters 

19 where there is the dual roles of the state 

20 agency and I have a copy of that, it's 

21 merely a copy of the decision that was sent to 

22 no by the administrator -- the Adninistrator-

23 specifically held that in these matters, that 

24 i f L h c S L a t e i ~. a u t h o r i z o .::1 u n d c r ·P h a s c I , t h a t 
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1 il is t:he role of the state to pursue closure 

2 • matters and it is not the role of u.s. EPA. I 
~--· 

3 ~ 
~~-

would like to quote specifically from this 
~i...~ 

4 decision. On page four, Administrator Lee 

5 holds, Indiana had been granted the authority 

6 to nAke closure detern.ination pursuant to 

7 section 3006 of RCRA, a face that was not 

8 brought to light in the parties' original 

9 subrr,issions. Sections 3006 (b) and (c) provide 

10 that when a qualified state receives 

11 authorization, the federal program is suspended 

12 and the hazardous wast0 progran operates under 

13 s. t a t e l c.':,' • In this instance, Indiana received 

1 ( c:: s c- c Cl 1 1 e 5 :? h a s c I a 1_; l 11 o r· j z a t i on on '}._ u gus t 

15 18th, 1982, which gave the State the necessary 

16 authority to approve the closure plan of any 

17 facility whose per~it application has been 

18 denied b::,: :!:::?_!;.. Under a Phase I authorization, 

19 EPA retains the authority to issue permits, 

20 period -- that is not the issue in this case 

21 a n d , the r e f o r e , vJ a s the p r ope r au t h o r i t y to 

22 i s sue t h c per nt it de f! i c. J • Aaain, that is not an 

23 issue in this case. This is not a situation 

24 where there is a permit deniaJ. 
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1 However, the adrninisLraLor goes on to 

2 f hold, because the Phase I authorization 

3 ~ ,.,..,-
~ 

because of the Phase I authorization, EPA was 

4 not the proper authority to decide which areas 

5 the facility should close: Indiana was. 

6 The adP.~.inistrator goes on to hold at the 

7 b o L t on q f p a g e 6 o f h i s d e c i s i on , I n c3. i a n a , n o t 

2 SPA, has tho authority to approve Petitioner's 

9 closure plan, including the responsibility to 

10 c e c ide v.1i: i c h arc as of t h c ·r a c i 1 it y have to 

ll comply wit~ s~ecific closure requirements such 

1 2 as ll;c ::equire"•cnt for a final cover, because 

13 state law ~ill su~ersede has 2uperseded the 

14 fcCcraJ closure rc~uire2ents, 40 CFR 265 

15 -- --( S u br-a r t G ) , the c 1 o s u r c p r o c e e d i n t;;· s vJ i 1 1 t a}~ e 

16- place under the procedures established by the 

17 T " . _no lana regulations, corrcspondinr;;; to the 

l 8 fcGcraJ requirements: and the closure plan must 

1 9 co~ply with Lhe standar~ set out in Indian~ 

20 Petit 1 one r w i 11 \_here fore have the 

21 opport:unjt~· to prcsoni its argument to the 

22 state. The Re0ion's statement that the Old 

23 Far 2 -- ,,_,hi c h i s an are a in the North s ide case, 

24 specifically -- must close, cannot be viewed as 
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1 a final action imposing closure obligations on 

2 t Petitioner, for tho statement is without legal 

3 ~ 
-~~ 

effect, as previously stated. 

4 Granting Petitioner an additional hearing 

5 in a federal administrative forum would not 

6 only call the state's authority into question, 

7 by requiring EPA to decide a state law matter, 

e but would also undoubtedly duplicate the 

9 efforts of state officials. 2:n.:>smuch as 

1 (l ?0t·.ii·1nnor hos not challenged its permit 

11 d cr. j a l , h u L V.' ish e s on 1 y to b c heard on the 

1 2 issue of its closure obligations, no purpose 

13 would be served by the submission of such 

14 evidence in a federal rather than a state 

15 proccocing. The state a·dministrative agency 

16 therefore provides the proper forum for 

17 resolving questions about Petitioner's closure 

1 8 obligations. 

19 In this case, Your Honor, I argued to the 

2 0 EPA administrator on behalf of Northside 

2 1 Sanitary LanJfill that we, Northside Landfill, 

22 was entitled to a hearing before EPA as to 

23 whether it should close and what portions of 

24 its facilities were required to close, 
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precisely the same issue that's involved in 

this case. In this case the Government is 

a s )( i n 0 t h a t y o u o r d e r t h i s f a c i 1 i t y t o e--1 o s e 

under RCRA~ and che proceedings to determine 

\ihe the r 't· 
..l - shou}L.l close, to be r.1ade by this 

22 

J..gency. I argued that that was the law to the 

adninistrator, unsuccessfully. The 

administrator held that this is entirely a 

matter of state law in the Northside case, even 

t.o the point of reversing its prior decision 

v1ll i c ll h c h c: C. rr, a de ~~ i x m o n t h s p r c v i o u s l y , 

rcv0rsing himself and holding that the 

Government chc Federal Government had no 

aut~oricy even to aetcrmine what portions of 

the site should close. 

In this case the Government is arguing the 

opposite. They want this judge to order this 

facility, the 62 acres tb close, precisely the 

samo issue that was involved in chc Norchside 

cc.se, whlch the aarr.inistrator held that this 

Agency no }anger has the jurisdiction to 

consider. 

The decision in the Northside case was 

appealed to the u.s. 7th Circuit Court of 
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1 l;pp e a 1 s. I argued that case~ I lost. The u.s. 

2 t 7th Circuit Court of Appeals in a decision, of 

3 ~t 
-~-

which I also have a copy of the slip opinion of 
-:=-=~ 

4 the court with me I don't have the Federal 

5 2d cite handy, but I can get it for the Court, 

6 if it desires -- but this case was Northside 

7 Sanitary Landfill versus Lee M. Thomas, who 

s issued tho decision I just quoted from. And in 

a thac case issued by the U.S. 7th Circuit Court 

1 0 of Appo5ls ir Chlcago, on Decem-ber-- I'm 

11 sorry, on October 23rd of 1986, the three-judge 

1 2 panel unanimously upheld the decision in this 

13 situation. 

14 Ue appealed that we were denied ~ue 

1 5 process, did not have the opportunity for a 

16 hearing before EPA, an evidentiary hearing like 

17 we're going to have in this case at this point~ 

18 a n d v: e 1 o s t . That's what the law in this 

19 country is and it asserted that the 

20 administrator is right when he held that 

21 closure procedure not just the technicality 

22 of closure as to how mAny wolls you might pu~· 

23 in or what type of cover you may usc, whether 

24 jt's going to be synthetic, all those 
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1 details -- not just the details were a matter 

2 r- to be determined under state law, but the 

3 ~ 
~ 

a c t u a 1 c 1 o s u r e p r o c e e d i n g s t h em s e 1 v e s ; --a n d , i n 
~~ 

4 fact, actually if the site and what portions of 

5 the site need to close under RCRA arc a matter 

6 of state law that must be decided by the State 

7 of Indiana, and the EPA is precluded from 

n c. ~aking those determinations. 

9 And now I have in this case the absolute 

1 0 opposite, 180 degree opposite position taken by 

11 Region V, from what the administrator ruled in 

1 2 the Northside case in precisely the same issue. 

1 3 So that is one r:rowJ of our argurLtent that, 

1 L rcS,t)ecLft:lJy subJ.,ittcd, that this judge, this 

15 Agency has no jurisdicLion to rule upon all 

16 these things that they've asked you to· rule 

17 upon. 

1 8 I f you 1 o o 1~ at \'' h a t ' s r e q u c s ted in the i r 

1 9 relief, they don't even ask it to be a simple 

20 determination as to whether the siLc is subject 

21 to P.CRh closure or not. They say they want 

22 this site ordered to put in so many monitoring 

23 wells, and they go through specifics on how 

24 they want those wells designed, specifically; 
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1 a n d t 1: e y ' r e a s k i n g t h i s c o u r t or t h i s A g en c y t o 

2 ~ ~akc those decisions. They're asking that a 
~:... 

3 
~~ 
.,....~ 

~ 
groun~~a~er pJan, an assessment be submitted 

4 within a certain period of time. And the 

5 t~ings h~ro don't say just sub~it it to the 

6 State; tr1cy request thcso things be submitted 

7 to :S::?A, aJ so. And, yet, EPA has given up the 

2. jurisdiction in this aroa by their own 

9 argument, argued by the Justice Department on 

1C their behalf before a Federal u. Court. And 

11 n o \·; , b e f o r e t h i s A g- c n c y , t h e y w a n t t o a r g u e 

1? t h a t t. h c ~· c 2 n have t h c i r cake and e a t i t , too . 

1 3 An~ when the shoe is on the other foot and for 

1 t1 c particcJar reason they decide they want to 

1 ::: hold a he~ring, then suddenly they now have 

16 jurisdiction and suddenly they can now have a 

17 court of the law and to put into evidence to 

18 determine what Lhe State of Indiana in another 

1 9 case they felt was the exclusive body to make 

20 the decision on it. 

21 The second prong of our case in jurisdic-

22 tion is that this matter in its entirety is 

23 banned also by res judicata and collateral 

24 estoppel, which absolutely applies in these 

http://subm.it
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1 federal proceedings; and I've sat up there for 

2 r- consideration the decision which I mentioned 

3 ~:E. 
~;;..;.-

~:~ 

~revio~sly of the Indiana Environmental 

4 Nanagement Eoard, signed, it's a certified 

5 copy. It's signed by the Attorney General's 

6 Office on behalf of the State of Indiana; it's 

7 signed by tho hearing officer appointed by the 

8 I n d i a n a "E n v i r o n r;1 e n t a 1 E a n a g em e n t B o a r d ; i t s 

9 signed by at LhaL tine the top executive of 

1 0 what was then the environM~ntal agency in the 

1 1 State of Indiana, after it was approved by the 

12 full agency. And in that decision issued in 

1 3 February of '83, the manner in which this site 

1 4 is going to operai.e, it:::. construction, items 

15 '""-·such cover, leachate collection system, clay 

1 6. barriers, monitoring \vells, many of the issues 

17 that the Fe~eral agency is now actempting to 

1 8 address in this case on behalf of the State of 

19 Indiana have been determined, specifically. 

20 Now, I would like to, in connection v..·ith 

21 this phase of the argument, provide to the 

22 judge -- by courtesy of the court library hert 

23 in Gary, Indiana -- a case by the United States 

24 Supreme Court, 1981, Federated Department 



' .J.. 

,<; 

~ 
3 

'0~· --"-"' ~~ 
~~ 

4 
... 

5 

~ .... 

., . 
8 

9 

1 0 

1 1 

1 
..., 
L. 

' 
.., 

.J.. :J 

1 .., 

1 "' ..... 

1 c: 
u 

17 

1 
,., 
v 

1 C'· ... _, 

"') ,., 
L. v 

2 1 
.J.. 

2 2 ·;~:.:' 

' -~ 

2 3 
~t~~-
' :;~: 

.• -, 
2 ~ 

~his c~sc addresses ~rcciscly thl~ 

""1'7 
L.• 

t. ~~ ~ ~ 0 f i £ s l!. c . Thl~ case was decided with only 

cnc 6lssonLing o~inicn. The opinion was issued 

by Judge Rcnquisc, not as Chief Justice, 
! -~· . ;":-.. 

but 

of ccursc is Justice nov:. There \ ,,- c:: 
·C.-

enly ens dissenting opinion by the Suprc~e 

Ccurc co chis ~ccision, ~n~ th&l dissenting 

opinion was by Justice Brennan. All the other 

j u cl ;: c s c i t i: c r c on c ;..;, r r c ::3. in L :-~ c c p in ion or vJ r c L c 

a concurring o~inicn. 

this 

specifically 

,; r . ., 
':tU.J.. 

r-. -.. ~· r'l -c...--

f r 0~."l 

a r:. 2 I • TI; c i t: i n g 

site T1 
..., 0 Courc at 

~here i~ lictlc ~o ~c &6~c~ to the doctrine of 

in c.:;;e l a·.-.· of 

thl:.:; ccur:.. A final ,-..r, ....... cf 

&n action precludes the pQrtics or their 

~rlvics which E~A is saying they are here o~ 

bc~nclf c£ t};c SLate of I:1diE..nc. to enforce ·sLo~c 

l 2 \•.' or t~cir privies from rclitigating 

issues thJt were or coul~ h.:vc been his 

words were or could have been 

act. ion. l~o r are the res judicat.a 

of a final, unappcalcd judgrnenc on the merits 
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1 altered by the fact that the judgment may have 

2 t-" "-
been wrong or rested on a Jogal principle 

3 
-~ 
~~ 

-...-:.~ 
s u b s e c.: u c: n t J y o v e r r u J e d i r. a n o t h e r c a s e . -- The 

4 doctrine of res judicata serves vital public 

5 interests beyond any inelvidual judge's ad hoc 

6 d e t e r F, i r1 a t i o T"l o f t 11 c o q: tl i t i e s i n a p a r t i c u 1 a r 

7 case. There is simply, "no principle of law or 

E OC}\Iit:y v1h:!ch sanct:icns the rcjoction by a 

9 federal court of the salutary principle of res 

10 judicai.:s. 11 The Court of Appeals' reliance on 

ll ~ublic policy is similarly misplaced. This 

1 2 court has long recognized that "public policy 

1 3 dictates that there be an end to litigation: 

] 4 that those who have conlest.cd an issue, shall 

15 be bound by the results of the contest: and 

16 that matters once tried, shall be considered 

17 forever settled as between the parties. 11 We 

1 8 have stressed that 11 the doctrine of res 

19 judicata is not a mere matter of practice or 

20 procedure inherited from a more technical time 

21 than ours. It is a rule of fundamental and 

22 substantial justice, of public policy and of 

23 private peace, which should bo cordially 

24 regarded and enforced by the courts ... 
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1 v·!nc.t we have here is in February, 1983, a 

2 ~ 
settlement agreement And a consent order was 

.. -
3 ~l 

~ 
~·~ 

entered into between the state agency which 

4 is in privity with EPA in this case -- and my 

5 client and approved by the Attorney General, 

6 the highest legal official in the State of 

7 Indiana. 

s Under Indiana law, and I will cite to you 

9 specificelly the case I do not have a copy 

1 0 o f t h a t r i 9 h t \'' i t 11 m e in 1985 it was 

11 dc~cr~incd by the Indiana Court of Appeals in a 

12 

13 

14 P_ c s o u r c· c :.: • ~~c ~cpartmcnt of Natural Resources 

15 is what I call 2 sister agency to the 

16 Environmental Agency in the State of Indiana. 

17 In that case, which was decided in October, 

18 1985, it was determined that consent decrees 

19 are the same and have the full force in Indiana 

20 as do final judgments of the court, 2-.S long as 

21 they arc approved by the full agency. And so 

22 the decision was in Indiana that if you have a 

23 consent decree, an agreed upon order, approved 

'"ll! 
L. - by Agency and a party, that is just like having 
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a juoicial decision. 

'P-. n l1 l 1-1 e n i f y o u l o o 1~ a t t h e F c d e r a t e d 

DepartDent Stores case, we have res judicata, 

not only on the specific issues determined in 

the order which I have provided to the hearing 

officer to t~e judQe here, but also on any 

matcers that could have been raised. It's 

absolutely what both the Indiana courts hold, 

Indiana Court of Appeals and the Supreme Court 

anC the Su~remc Court of the United States. 

Any matter that could have been raised l.' c 
..0 res 

judicata, and they had to have raised it in 

that state proceeding at that time. 

Your Eonor, everythina that they arc 

contcndir,g here :.:·red~tcc' the decision \vhich is 

sitting in front of you now from this Agency, 

who the Federal Ccvcrrrcnt Js no~ argGing they 

arc here on tteir behalf. 'They arc arguing 

that ~attcrs have occurred in 1980 and 1981. 

This decision was i~sucd in February --

F c :0 r u a r y 1 S t l1 , 1 9 8 3 , a y c a r a n d c?. h a 1 f t o t w o 

years later. l•. n d i t. c e r t a in 1 y i s r c s j u d i cat a 

on all tl1c issues that were raised, such as how 

the sites were to be operated, t~e manner.of 
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1 covera9e, etc., rnonitorin~ wells, but also on 

2 
~ 

issues that could have been raised. In that 

"' 
3 

...:.2·'.:" 

.:ii;:;c 

~~ 
decision, it even addresses one of tho specific 

4 waste which is in their complaint here, the 

5 w a s t c o f J o n c s c. n 6 L c. u CJ 11 1 i li • It's specifically 

6 addressed in that case. AnC.: now we're going to 

7 rclitigato that sarnc waste here, because 

8 they've decided they've changed their mind, I 

9 guess, or the Federal Governffient is changing 

lO the State's GinC.: on behalf of the State. The 

1 1 S tat c is a b s c n t f ron this h caring. If this v; as 

12 such an ~~portant case for the State, number 

, 1 o n c , t h c y c o u 1 c~- L 2. v o h r o u 9 h t i t t h e m s e 1 v e s , 

1 -- \·.: h i c h L 1-; c- ~' h a v o r. o t c. o n c a n d c h o s o n e v i d e n t 1 y 

1 5 not to cio. ;._ n d , s o c o n cJ. l y , t h e y s h o u 1 d b e h e r e 

1 6 as a party in this case and representing 

17 thcnlsclves, if they have changed their mind and 

18 believe that this decision is not binding upon 

19 then anC.: t"hc Federal Government. 

20 ! would also like to cite specifically to 

21 tho court ro~arding the issues of res judicata 

22 two other u.s. Supremo Court cases, which I 

23 will not belabor to cite specifically as far as 

24 the lansuage in it. But in both R~~~l~~~· 
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2~I~Q~I~~· 439 U. S. 322, specifically between 

pages 326 and 333~ and also in the decision of 

0 lon~nr R-L-n-1~-r~-~-P ~rJ~ 7on~ue 
~--~~~-~-~---~-~-~-~-~~-~-~-~--~--' 

specifically at page 334, t~e Supreme Court of 

the United States also held that offensive 

estoppel and collateral estoppel --which as 

the judge ~news arc relate~ to res judicata 

may be asserted by a party, even if he was not 

a parcy in the other cases. r-'7 e c a n a s s e r t 

those under federal law in this case. That 

shows Lho Court or the judge how extensive res 

-judicata is interpreted under federal law, 

which ls binding upon this Agency. 

That even if Gary Development was not a 

party to that decision which I have laid in 

front of the judge by the Indiana EnvironGental 

I~anage;nent BoarcJ in Fe:::>ruary of 1983, we could 

still raise in this proceeding as offensive 

estoppel or collateral estoppel any matters 

that have been determined that involve this, 

even though we weren't a party. In this case 
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1 we were specifically a party, the State of 

2 ~ Indiana was a party. There is no question and 

3 ~~ 
~~- it's ad~itted in the complaint that there's 

4 absolute privity between the Federal 

5 Government, who is brin~ing this action here, 

;-
') ~nd the State of Indiana. 

7 On those two basis, we specifically in our 

8 answer objected to the jurisdiction of this 

c. ~gcncy under Lhis complaint, as filed. There's 

10 t.: \: C· p a r t s t ~· i t . I've given the authority for 

11. !-' o t h , a n ci I t.: h i n k t h e 1 a \•i \·.' a s v: i t h o u t q u e s t i o n 

1~ o n b o t 1-: ; "· s u c s • One is a decision of the 

13 present ad~inistrator of this Aaency, affirwed 

1 4 b y t l1 c 7 t 'h C j r c u i t C o u r t o f ;, p p c a 1 s , w h o s c 

1 -_:::> circuit Gary is in; and the second is a 

16 aecision ln the t~o other decisions by u. c: ,_ . 
17 Supreme Court, wricten by the present -- in the 

18 1931 case -- the present Chief Justice of that 

1 9 court concurred in, excepting one member of the 

20 ll. s. Suprc'rnc Court, that collateral estoppel 

21 applied in chese types of proceedings, Lhat res 

22 judicata applies. 

23 This action is totally barred. This 

24 Agency has absolutely no authority to drag my 
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1 client into this proceeding, when the State of 

2 ~ =--
Indiana has been specifically given Phase I 

3 
~~ 
~-~-
~ 

authorization, and it's my understandin~ 

4 they've even been given Phase II authorization 

5 aL the present time; not only on 265 

6 regulations, but on 264 regulations. At least 

7 that's wh~t the U. S. Justice Department argued 

8 in front of the 7th Circuit Court of Appeals, 

9 when he held all argunent in the case which I 

-· 
1 0 have cited to the judge here. Jl.hd I assurr.e he 

1 1 was arguing correctly, when he got up on behalf 

1 :2 o i L 1·1 c Agency and the De par t Ll en t of Just icc and 

1 3 :::.ajC the:t InG.ic;na C.L that date, even after 

1 4 ? h a :-;. c T T o l~ e r a t i o n s , t } 1 o r e \v a s r.. )) s o 1 u t e l y no 

15 c::cu0::e for this l'.gency filing this complaint; 

1 6 there is no excuse, whatsoever. They've argued 

17 absolutely the opposite in a case, 

18 successfully, against another one of my 

1.9 c J i en t s ; a n c~ now they d rag an o t h c r one in , 

20 taking the absolute opposite position under the 

21 

22 T h e d e c i s i o n , Y o u r P. o n o r , l h a t I ' v e j u s t-

23 cited to yc)u and I'll get you the Fed. 2d 

24 cite on the the 7th Circuit case ~- but the 
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1 cause number at the 7th Circuit was 85-21 of 

2 f 19; and I do have copies of the slip decision 

3 -~ 

~ 
for yourself and for opposing counsel. We are 

4 ~sking at this point that this case be 

5 dismissed for lack of juris~ictlon, based upon 

~ tho two legal issues we have raised. 

7 TE~ COUPT: Thank you, 

"' C· :1r. Xrebs. :f.; r • R a d e 1 1 , y o u r;-, a y r e s p o n d • 

9 I:E. P.P.DELL: Yes. The EPA would like 

10 to rcs~)on::.'. to these novel argumcn ts; novel in 

11 the sense Lhat they not only provide a new 

12 u n i r; r C:' n 6 ,:· c' t '-'·! i. s t t o t 1: e 1 o w , b u t t h a t t h c y w c r c 

1 3 neve~ 2cntioncd before to Complainant, so that 

1 4 t ii c y c:; r c- n e 1·: t 0 C o r.1 f' 1 a i n a n t • The EP_;;. would 

15 also like to reserve its right to respond fully 

16 to these claims, if necessary, in a supplement-

17 al post-hearing brief, after we've had time tc 

1 8 r c s e a r c l1 t h c a 1 1 c g a t i o n s • 

1 9 Just by means of a brief reply, I would 

20 s t a t c t h a L L he IJ or t h s i d c c a s c a p p 1 i c d to rev i c \,. 

21 of a closure plan. This, the instant case, 

22 concerl!s enforcing RCRA provisions, concerning 

23 the loss of interiD status for the since 

24 this facility never had interim status, the 
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1 feet that they have to close, due to not having 

2 ~ obtaine~ interim status. Our complaint does 
"-' 

3 ~ 
~..; 

not require a~proval of the closure plan by 
~ 

4 U. s. EPA, as Rcsponc1cnt alleges. It requires 

5 sub~itta1 of the plans to the Indiana 

6 D c p a :r L r~1 c n t o f ? n v i r o n m o r. t a 1 I!! a n a g c E\ e n t a n d 

7 subBitta1 of a copy to EPA, to ensure the fact 

<:) 
<.J that Rcspondont is co~plying with the 

0 The co~plaint specifically says 

1 0 L 11 c. t P. o s p c n d c n t s h a 1 1 rec;;ucst that 

11 S.esJ;)onc~_enL implement the closure plan, as 

12 approvec1 b\-' J It docs not refer to 

13 

1 !.: I c=. J ,--. o s t a t o t f: a t t h o r c ' ~-; c1 t 'h e r c a s e 1 a vJ , 

1 5 n a n-. c 1 y t h c C o r. s e r '.' a t i o n C ;1 e ;:-, i c a 1 C o fi"l. p a n y o f 

1 6 Indiana ca~e in the Northern District of 

17 Indiana, which distinguishes this Northside 

18 case from other cases w~cre EPA retains its 

1 9 authorit.y and where to enforce closure and 

20 where the State has referred that action as to 

21 h ere , t o :..' . S . S r:;, f o r e n for c c men t . 

22 As far as this agree~cnt between Gary 

23 Development Co~pany and the State of Indiana 

24. goes, _the agreement docs not cverr cite the 
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1 statute under which it was entered, so we arc 

2 
~ 

unaware of whether this purports to be entered 
.,_ 

3 ~ 
~-- under RCRA and even involve tho same sorts of 
~ 

4 claims. It just deals with the Respondent's 

5 status as a sanitary landfill. It docs not 

6 mention hazardous waste, which is the subject 

7 of our allegations. I would also point out 

[. that any authorization of the State of Indiana 

9 to run its program under RCRA, would not 

1 G a u t :-, o r j ;~ c i l l o c n t: e r i n t: o a n a 0 r c em e n t w h i c h 

11 \·.;oula allo\·.' violations of P..CR.r>._ \vhich arc 

12 cloarJy occurrina at the facility. So, 

13 the r c for c, i 11 <' c> c; roc men t 1 if it docs a 1 1 ow 

1 -~ E e s p c n ci c n i: L o o [-' r:} r r. r c.: 1 n v i o 1 a t i o n o f R C P P.. I h a s 

1 5 to be invalid because it exceeds the state's 

1 5 au tho~ i t y u r.. c1 c r L l1 c s t a t 0 ' s a g r c c m c n t \·i i t h 

17 U. S. E P l-':... .!~nc.l slr:!ilc::rly, those require-

18 IOI en t S ar<Junents \vOuld apply to the res 

19 judicata arsu~ent, that since these claims arc 

20 not L he san o c 1 aims that arc in our c omp 1 a .in t, 

21 then res judicata and estoppel docs not apply 

22 in this case. 

23 Once again, I would reserve our right to 

2;1 suvplomcnt this argunent with a post-hearing 
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l brief, if the judge feels it necessary. 

2 r- T!-T COURT: '\·J e 1 1 , t,'c r . R ad e 11 , I 

~ .. 
3 '-'·"" ,.._. understand Mr. Krebs to be arguing that if 

~ 

4 Indiana has been authorized to handle hazardous 

5 waste enforcement, the EPA is out of the 

6 business, altogether, with respect co this 

7 P.e sponden t. 

8 I:: F~ . p_ AD E L :S : I would argue that the 

9 statute itself retains EPA's authority to take 

:!. 0 the enforcement action and authorize states, 

11 provi~in0 only that Lhe only jurisdictional 

12 requirement being that the EPA notify the 

1 3 State. 'Trds i~. found. in section 3088 (c.) of 

14 RC~A. 5nd ll is explained in more detail in the 

15 -- C o n s c r v a t i o n C 1! e r., i c c. J c a s e t o VJ h i c h I a 1 1 u d e d 

16. earlier. 

17 'T~:? CCU?.'T': No \v , h o ·w d o e s the f a c t 

18 t h a l t ]-1 c :: o r t h s i c1 c c e. s c· a p :;:> 1 i e c o n 1 y t o a 

1 9 closure plan? Distinguish it from this case, 

20 ~!r. Radell. 

21 ZCI!\. F:ADELL: Yes. I have not 

22 reviewed the case in depth~ but with just a 

23 cursory review and past recollection of it 

24 having been discussed oulside this proceeding, 
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1 that case concerns tho review of a closure 

2 t 
plan. It did not concern actually enforcing 

3 ~ 
~.;-

closure. It provided the specifics of the 
~ 

4 closure plan. Once again, I have to say that 

5 t 1-: i s i s j 1.! s t ,,, y i Y.l p r c s s i o n , a n d I r e s e r v e my 

6 right to supplement this with a post-hearing 

7 brief. 

E We allcao many other things besides 

C) - closure. N0 aJlogc several violations with the 

1 n i n L c r l r~1 s t a L 1_; s s t 2 n d a r d s . We allege failure to 

11 submit groundwater ~onitoring requirement 

12 certifications and financial insurance 

13 roquiro~ont certifications. 'ThoE'e arc 

1 4 v i 0 l a t i c n :;: ,_ -' 1-: i c h 2 r c i r: l~ e p 0 n cJ (; r, l \.. i 0 1 C: t i 0 n s 

15 under RCRA with independent sanctions anC 

16 ponaJtlos assessed, which rlo not necessarily 

17 e:::uc;_l the clos-ure inr)leL!Cntatlon of an c.pproved 

1 8 closure plan. And al~o we reserve the state's 

19 right and ju~isdiction to review the closure 

20 plan explicitly and to review that request in 

21 

22 I would like to read to Your Honor Section 

23 300.S(a) {2) of RCR!\, which refer to EPA's 

24 jurisdiction in all of our states. It says in 

http://im.pl
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1 the case of a violation of any requirements of 

2 
~ 

this sub-chapter, where such violation occurs 

3 .':~;~ 
~--
~-e 

~ 

in a state which is authorized to carry-~ut a 

4 hazardous waste pro0ram under Section 6926 of 

5 t h .i s t i t 1 e , t ;, c a d n i n i s t r a t o r s h a 1 1 g i v c· n o t i c c· 

6 to the state in which such violation has 

7 occurred, prior to issuing an order or 

8 c orn.r:i on c i n g a c i vi 1 ct c t ion u n de r this soc t ion. 

9 That clearly implies, if it does not say so 

1 0 e ~: ~~· J j c i I. } y , t h a t L P ;;. r c t 2. i n s t :h c 2 u tho r i t y to 

1 1 ... . 
ac~.-1ons, so lonsr as it 

12 notifies the state ln an authorized state. And 

1 3 as part cf our Lcstinony today, EPA shall prove 

1 4 that EPA submittea that notification and .... 
l I.-

1 ~ _::> shall introduce into evidence a copy of our 

16 notification of this action to the State of 

17 

1 8 'T'HE COUPT: ?.11 right, thank you. 

19 I'll withhold rulin0 on this for the time 

20 being. 

21 ~·1 R • I\ R I: 3 S : Your Honor, may I respond 

22 briefly? 

23 'l'P.E COURT: Yes, you may, Mr. Krebs. 

24 I'! R • I<: R E B .S : I a:r;)o}ogizc -for 
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1 interrupting, and I'll try to be brief on this. 

2 r- B u t I t h i n k tl1 a t i ::. v e r y v e r y i. rr, p o r t a n t i s s u e , 

3 ~.::: 
~ .. - and I think it's really silly to sit here and 
:=~-~ 

4 have hearings and call witnesses and subpoena 

:;, people, \-.71-lich I've hc.cJ to do, etc., if this 

6 Agency really is determined by its 

7 administrator that it really doesn't hear these 

8 kind of cases, anyway. So I think it is an 

9 important aecision for this judge to ~ake. 

] 0 0 n t 1! c i ~ s u e , o p p o s i r" 9 c o u n s 0 1 h a s a r Q u o c3. 

11 in his comnents that we failed to raise this 

12 issue previously. First of all, vdthout 

1 3 question in any court of law ana applicable 

] 4 agencies, juri~diction can be raised at any 

15 t i m c i n a n y f' r o c c e c3. i n g • It can be the minute 

16 before che jury goes out, and we can deci~e 

17 t h a t _ t h c t co u r t docs;; ' t have j u r i s d i c t ion • \•: e 

1 8 d o n ' t h a v e t o r a i !::: 0 L 11 i_ ~' i s s u c y c a r s i n 

19 advance-. JurisCictioi! is t:he fundamental issue 

20 that can be raised at any time. You cannot 

21 waive rc.ising jurisaictlon, it's impossible. 

22 The Court either has it or it doesn't have it. 

23 The second thing is, we did r~ise this 

24 issue. And in our answer not only we didn't 
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1 have to, but we did -- in our an2w6r we said in 

2 
~ 

paragraph one, and I'll quote on the first 

·~·· 

3 =:;-:: p a g e , " G a r y d e n i e s the j u r i s c1 i c t i on a 1 s u mm a r y 
~ 

4 set forth at page two of the complaint. It 

5 objects to the Region V's alleged attempts to 

6 enforce regulations of the State of Indiana and 

7 disputes both the subject matter and personal 

'=' L· jurisdiction of Region V." I don't know how we 

9 could have :)ecn any mo.rc c:i.ear, unless w·c cited 

10 all the cases 
, 

C.. ;JO. started giving briefs and --

1 1 COUP.T: ' don't have any problems 

1 2 w i t h y o u ~ h a v i r, 0 r c. i s e d i t , I'1 r- • !Z r e b s • 

1 3 t. ;::> 
~ 1 .... !~ ~ E B S : The second point I would 

1 4 Jikc to rais~ Js, the case by Ad~inistrator Lee 

1 5 "'-:: o; a b sol u L c 1 y no L as co u n s c 1 is surmising, a 

1 6 c a s c i n \. o 1 v i n :s t h c t c c 11 n i c a 1 p a r t s o f c 1 o s u r e •. 

17 It was a case dctcr~lnins whether closure would 

1 8 apply to what portions of the facility, the 

19 first issue. That's precisely ~hat that case 

20 de t e r r;, inc d , and that ' s p r c c is e 1 y \\'hat Reg ion v 

21 is asking this judge ~o determine in this case, 

22 whether closure regulations apply to this 

23 facility. That's exactly the issue before the 

24 adnini.strator. I a r g u e d t h a t. c a s ·e , I w a s . 
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1 involved in that case; and I can assure this 

") .... 
~ 

judge that at that time there was no issue as 
~ 

3 ~~ 
~--

to the details of a closure plan. I don't even 
~ 

4 think there was a closure plan filed at that 

5 time, to the best of my recollection. But that 

6 was not the issue. The issue was whether we, 

7 ~orthside Landfill as a regulated facility, was 

i.:. entitled to a hearing before a federal judge of 

9 EPA as to whether the facility would close and 

1 0 what portion of it would close. Tha.t's exactly 

11 tho sarr1c· is:=uc that they're asking you to 

1 2 decice here. 

] 3 Tl1 o third thing- l
.• c 
~ I they're not just 

14 c.sking you to decide that issue. 

15 t o t c; l 1 y e :;;. c e r p t i n g t h e au tho r i t y o f the S t. a t e 

16 of Indiane.. An~ I hate to belabor the point: 

17 b u t I I rn e c; n , 1 o o }~ a t vJ 11 d. t t h e y ' r e a s k i n g f o r . 

1 8 If you specifically look ln their complaint 

19 and I won't read it verbatim, but I would like 

20 Lo point out a thing in here. Page 13, under 

21 what they want in the order, they want that we 

22 be ordered to file closure plan and 

23 post-closure plan within 30 days. Okay, they 

24 want to determine the period. They say the 
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1 plan must dcscrjbe activities will meet the 

2 r- rcquirc~cnts for a landfill closure and 

3 ~~ 
~~ 
-~ 

post-c1osurer submit to IDEM cost estimates, 

4 annual costs. 

5 l: c ;; t p a g c , p a£' c 1 4 , Sec t ion (b) , 

6 Pcspon0cnt shall within 30 days of this order 

7 becomin~ final submit to U. S. EPA and IDEM for 

8 approval a plan an~ iDplcrncntation schedule, 

~) not to exceed 120 days, for a groundwater 

1 0 

11 landfiJl, jt goes on to read. ~::rh y is i t being 

12 s u b ~.-, i t t r_, d t <) l h c L·, f o r e p p r o v a 1 ? It doesn't 

1 3 r., a k c a n ~' s c r: s c • I mean, I didn't write this 

14 if c.rc arsuing t~at: it's not 

1 5 ~- -s f: c c· i f l c • 

1 6. '? 1-, c· n c ~'. l p c; u c sa y s in paragraph two on 

17 t h c r1 c x t p a<] c , l i·1 cy· s e: y the propose C: vJ c 11 

1 8 systcn rr.ust. consist of monitoring wells and 

1 9 they go on to describe what they specifically 

20 want. They even want to tell the Stale what 

21 they have to put in the closure plan and have 

22 t 1: i s h e a r i n g o f f .i c e r o r j u c1 g e o r c1 e r t h a t . 

23 'T' 11 o n c >: t p a t;i o , L J1 i s i s p a <] e 1 4 , t ow a r d s 

2~ the Lop of tho page, monitoring wells must be 



45 

1 cased in a manner that maintains the integrity 

2 r of tho monitoring wells or whole, and it goes 

3 :a;~ 
~--- on to describe how they want it done. They 
~ 

4 d c s c r i b e t h c s a ;,·, p l i n CJ p 1 a n s t h a t t h e y w a n t , 

= - ·.,,, l1 a t t !1 e: y \\'a n t in s 2 mp l i n g p 1 an s • Everything 

6 in hero reads like a closure plan. And they 

7 arc specifically wanting this agency to do 

8 v1hat, \'l.i..trwut question, the State of Indiana 

9 has been authorized to do. They arc not even 

10 limitinG the issue to the 6ctermination of 

1 J whether cJosure: appJies to this site. They 

J ? want a four-page, five-page order from this 

13 P.. g e n c y a s t.:. o \\' h c. t vc i 1 1 b o d o n c a n d w h c n i t w i 1 J 

1 r1 be dor:c. Thi5t".'s tot.aJly .i.ncons.i.stent with 

15 their position, not only in the prior 

16 decisions, but what they just argued here 

17 b '=' f o r c i n t 1·: i s c a s e , a b s o 1 u t e 1 y i n c o n s i s t c n t • 

1 8 We think this matter should immediately bo 

l.S dismissc~ for Jack of jurisdiction. If the 

20 Stale of Indiana feels that this facility --

21 R C R ;.,_ c 1 u s u r c a p p l i c s , t h c y h a v e t h c a b s o 1 u t e 

22 a u tl1 o r i t y u n de r I r• cl i a n a 1 a VJ to pro c c c d a g a ins t 

23 this facility under ad~inistrativc law in 

24. Indiana and t.he Inc1iana court system for appeal 
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1 process, whether we went or they went, and to 

2 -~ determine this issue. That's the proper forum. 
~ 

3 ~·~ 
~--
=-~ 

THE COURT: r-5 r • K r e b s , w o u 1 d you 

4 address Section 3008(a) (2) of the act, where 

5 the Agency reserves tho right to proceed, 

6 provided it gives notice to the state. 

7 l.'P 
- .l - -~ • ~:P .. EBS: O}:ay. I would like to 

8 k nov.' h o·,v I guess my rhetorical question, my 

0 
-" respo~se to that is, it's the old thing, they 

10 w~~l their cake and cat it, too. They cite a 

11 certain provision, which in the other 

1 2 decisi.ons, you know, they wanted to ignore. 

13 Now, I don • t -- you kno-.v, you read through 

1 4 regulations and through statutes and find some 

1 s J 1. t t 1 c c 1 a u s e t r1 a t s c y s , w e 1 l , we t h i n k w c c a n 

1 6 do anything because of this clause here. IYhat 

17 I'm looking at is, instead of just looking at 

18 here's the statute and here's the regulations, 

1 9 is how has this Agency interpreted this 

20 regulation? How have they ruled on them? I 

21 mean, instead of looking at a little statute or 

22 a reg in a vacuum -- I mean I read the regs a~d 

23 half the time I don't know what they say. I 

24 m c a n , I r e a d l h e r,1 on c vJ a y , a n d I ' m r i g h t 
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1 sometimes and found to be wrong other times. 

2 --~ What is important is what the Agency's 
""-

3 :£;~ 
~--
~ 

policy is, how the Agency has interpreted these 

4 regulations, not a small sentence in hundreds 

5 of pages of regulations as to what this clause 

6 means standing by itself. I don't know how 

7 they've applied that clause. There's been 

,... 
0 nothing ~ut forth in this complaint about why 

9 this Agency feels it has to proceed here and 

10 why the State hasn't. I mean, is there some 

11 problem? Is the state in misfeasance, arc they 

12 not prosccutina environmental laws in the State 

13 o f I r. '-' i a n a ? I think the answer is no. They 

14. arc processing -- enforcing cnviron~ental la~s 

1 5 in th0 State of Indiana. 

16 I have no idea why this Agency brought 

17 this case. If we get into the testimony, I 

18 intend to elicit that kind of testimony here 

19 for the recnrd, as to why we're here. If 

20 there's a complaint filed, why did not the 

21 State of Indiana file a complaint, if there is 

22 a gross problem and this site should close 

23 under RCRA, when they had full force? I don't 

24 believe that EPA-- I don't know what section 
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1 of the statute they want to cite -- can come 

2 .r- here and pick and choose and decide that one 
-

-~ . --3 -J•·-
--.~ 

g~ 
case in this state that they're going to take 

4 and they're going to have the hearing and go up 

5 to th0 u. S. 7th CircuiL Courc with the 

6 Department of Justice and argue that they don't 

7 have any authority to give us a hearing, when 

2 v;e request one. That's exactly what tl1ey were 

9 a r g u i n g L o t ~-~ c. t c o u r t , a n d v: e w e r e u n s u c c e s s f u 1 

2. 0 ~hey just can't have Lheir cake 

1 1 c;nd cc;t it, too. It's either one way or the 

1:2 othc·r. A~d lf that other case is wrong, then 

1 3 i t: - - ~~ o u k n o '.\. , t h e A g c n c y s h o u 1 d h a v e n e v e r 

1 4 argu0~ that case. Maybe I should have appealed 

15 i t i n r_:; • S • S u p r e r,l c C o u r t . \·! e r a n o u t o f 

16 r:-,oney, c:uite frankly, in· that particular 

17 IL'.atter. 

1 8 But for the Agency to como i.n here, after 

19 they've nadc representations to one of the 

20 'higher courts, in this court successfully, and 

21 now say that no~ wo have all of this authority 

22 to at least issue closure and dotcr~inations, 

23 we think this site should close under RCRA and 

24 we want these 62 acres closed, w~ want these 
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1 things filed vJithin certain times, is ju:=.t 

2 ~r- totally inconsistent. 

_..,;:-:--

3 ·~-_,_ -- . ..J!f.. 
I guess what I'~ saying to your response 

4 i s , I d o n ' t ]~ n o vJ • If that statute was 

:' ap~licabJo, it wcul6 have been applied in the 

6 ~orthsidc case end they were doing the exact 

7 OP:;?Osito. I specifically argued this case, 

8 that they did not have this authority and would 

9 net give us -- refused tc ~ivo us a due process 

10 hcarin:, refused to give us a hearing on 

1l ~-, r- ,--:: c l. s c 1 ~, t h e s a r;·. o i s s u o i n v c l v e d i n t h i s c a s e • 

1 2 -~nyt1!ing further, 

13 

1 t1 Yes. I ~~~ o u 1 o m a i 1. t a i n 

1 5 that the Agency is not trying to have its cake 

16 and cat it, too: but if it is our cake, we have 

17 a right to oat it. I would point out that in 

18 tl1c con;·laint there sets out on page 13 that 

19 respondent. shall prepare and submit the closure 

20 plan and post-closure plan to the Indiana 

21 D e p a r t n o n l o f E n v i r o \'- o n t a 1 H a n a g o m e n t , vdth a 

22 copy to Cc~plainant, the copy being to ensure 

23 that the Respondent is complying with the 

24 proposed quarter by complying with the State of 
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Indiana. 

All the rcquirern~nls that are listed here, 

requirements for the closure plan, are 

requirements taken from the Indiana 

rc~ulationsi and that on page 17 of the 

complaint, where it refers to implementation of 

the plan, then that's the only place where it 

refers to approval of the plan. It says 

fl. c s p o n J e n t s h cd 1 i r;~ p 1 e m c n t t h e c 1 o s u r e p 1 a n , 

2, f t e r i t h a s ;:> c e n a p p .r o v e d by I D E !··1 , a s r e q u i r e d 

by 320 IAC, 0tc. It docs not refer to approval 

by TJ. 

So7'.cthing O} SO CO.;Tie to ]11\/ .... attention vJhen I 

v.· as r· c -,.· ..i. c· \,· i r, 0 t r, c :; or t 1-. s i d c San i t c. r y La n c-: f i 1 1 

-- -d c c i s i o n • 'I' h a t: r c f c r r c d - - t h i s d c c i s i on i I! 

_the petitions under -- and the facts of this 

case apply to a RCRA permit proceeding. 

Apparently, Peticioner was denJed a permit by 

the State of Indiana and somehow tried to 

appeal that pcrr.tit to the U. S. EPP. .• so rigr,t 

t !1 e r c , I w o u l d 1 i k c to d i s t i n g u i s h the f a c t s 

here. This is not a permit proceeoing. This· 

is a 3008(a) proceeding. 

.And also, as counsel for :Respondent 
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1 stated, the IJorthside case considered which 

2 r units at a facility should be closed, the 

3 ~ 
~~ 

underlying assumption bcJ~g that the facility 

4 itself should close. In this case we are 

5 t r y i n :;: t o d c t e r r:·, i n e t h a t t h c f a c i 1 i t y i t s c 1 f 

6 must close, and it will be entered as such in 

7 the closure plan approved by the State of 

,., ,, Indiana exactly which units within the facility 

9 nust cl0sc an~ how they nust close. 

10 a0~ressing the broad issue of the closure hero, 

11 1:> u t i \. ':.· :i 1 J b c· t h c S t a t e o f I n d i a n a w h i c h 

1~ c1ctc·n·.incs \•:hich units within the facility :rwst 

13 c l o s e c. n c c:: c. c t 1 y r!OV.' they rr. u s t c 1 o s e . 

1 4 

15 in the co~~laint we set forth all the basis for 

16 our juris~iction as we believe them; and that 

17 the appropriate way for Pospondent to contest 

1 8 that was lhrough a motion to dismiss, perhaps 

19 shortly after receiving the complaint ana not 

20 at this .Point. 

21 I"!R. KREBS: Your Honor, I apologize 

22 for t h c· c :·: c r1 <: n g c , but i t ' s tot a 1 1 y inc or r e c t 

23 what counscJ is saying. The Northside case did 

24 not involve a situation where the company was 
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1 appealing a permit denial, they wanted a 

2 
~ 

per-r.tit. That co~pany had withdrawn its permit 

3 
..::..::. --r----~---· 

application. It's just totally untrue.-r 
--~~ 

4 roean, that's not what happened in that case. 

5 That case ir:volvec Lhc lan<Juage in the permit 

6 6 e n i a 1 VJ h c r c R e g i o n V , t h c s a r,·, e F. c u i o n V h e r e , 

7 nrdcrr·c1 t-he faclJ ity to close under RCP._L.. 

- That's what the issue ~as, that went up to the 

9 e.dninl s tra tor. It was not an appeal of the 

1 0 perr-.it it!e.c:lf, \vhether- t.he landfill should have 

1 1 or shoe}{ not have a permit. The landfill had 

12 withdra~n its pormit application, Part E 

13 c_ i) p 1 i c c. ~ i o r 1 • The GUcstlon was cxacLly the 

14 c~uc·=L:.lun L1-::;i 'sin front of yew. 

1 5 7 :-: :L C 0 U F. T : Thank you. ~-:- y rn i c r C' p h on c 

16 goes off and on, jest like the judge said. 

17 I haven't read the Northside Landfill case 

1 8 for about a year. It's been about a year since 

19 it. came out. So I ~ill at least take the 

20 opportunity to review the Galerials that you've 

21 p r c s e n t eo , i-i r • K r c 0 s . Eut and in the mcanti~e. 

22 I think we should proceed. 

23 Now, I would like to consider documents 

24 offered by the Government. I und0rstand there 
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1 will be some objections to cheQ. If you'd 

2 
~ 

like, you can take them one at a time, unless 
-,.,_ 

3 ~ 
_.:~· 

you prefer to proceed through your witnesses 

4 with them. I would like to take them now, 

5 Er. Rc-.de:ll. 

6 I'-.i R • R AD E L L : h'cll, it's up to you, 

7 Your Honor. 

8 'l'EE COUP.T: Then let's start with 

9 n u r.J) e r o n c • 

10 I·: P. • R AD E !..: L : I can enter it through 

1 l the course of my lcstinony I do. Part of it is 

1 2 what's J~ying the foundation for each 

13 indivic'lual e~:r-dbit, since sor:-1e of thcrL do have 

1 4 different basis for aCnission. E u t I v: o u 1 d 

15 just like to point out tl-~at even tlJough the 

16 rules of evidence arc a guideline to the 

17 admission of evidence in administrative 

1 8 proceedings, that 40 C~R, Part 22, naJ:es it 

19 clear that all relevant documents must be 

20 admitted. 

21 THE COURT: Y e s , I ' m. a c q u a i n t e d vl i t h 

22 the rule. I f y o u \\' i s 1-1 t o p r o c e e d t h a t w a y , 

23 that's perfectly all rjght. You may call your 

24 first witness. 
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C E R T I F I C A ~ E 

~= I, VIVIAN E. JARRETT, CSR, RPR-CP, a 
~otary Public for aforesaid County of Lake, State of 
Indiana, and a conpctent and duly qualified court 
-r gpo r l_ e r ; d o h c reb y c e r t i f y LlJ a t the r e came on for 
TRIJ..!... before the HO~WRABLE J. F. GREE~J:S, 

Administrator, u. S. Environmental Protection 
J.>._gcncy, on the 9tl1 day of September, 1987. 

I further certify that I then and there 
reported in machine shorthand the testimony so given 
at sajJ time and place, and that the testimony was 
then reduced to typewriting from my original 
shorthand notes, and the foregoing typewritten 
transcript is a true and accurate record of said 
testimony. 

I further certify that I am not related by 
blood or ~arriagc t~ any of the parties to said 
suit, nor am I an employee of any of the parties or 
of their attorneys or agents, nor am I interested in 
any way, financially or otherwise, in the outcome of 
said litiQaticn. 

I further certify that after said Trial a 
p a r t i a l t. r a n s c r i p t }J ad b c en so t r a n s c rib e d • 

WIT~ESS MY HAND and SEAL this 14th day of 
Se::_:::terribcr, 1987. 

. __ /.- CW: ----
L~d-.L!d_e-:·~~-';b:_. __ -,1 /_Y.__!{ (j.~(__ ___ _ 
VIVIAN E. JARRET , CSR, RPR-CP 
COURT REPORTER & NOTARY PUBLIC 

My Commission Expires 12/20/89 



BEFORE THF. AnMINTSTRATOR 
IJ. S. EtiVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of: 

RECEIVED 

DEC -21985. 

NorthsidA Sanitary Landttll, 
Inc. 

) 
) 
) 
) 
) 
) 
) 

RCRA Appeal No. 84-4 

Docket No. IND050530872 ________________________________ ) 

ORDER ON RECONSIDERATION 

On April 19, 1985, Northside Sanitary Landfill, Inc. 

(Petitioner) moved for reconsideration of the Administrator's 

Order Denyinq Review dated April 3, 1985. 

The Order Denying Review correctly concluded that the 

issue raised by Petitioner should not be reviewed under 40 CFR 

§124.19. Nevertheless, reconsideration is warranted to revise 

and clarify the legal basis for the denial o~ review and to 

respond to Petitioner's claims that it has hP.en denied the 

opportunity for a hearing. 

In the original petition filed under 40 CFR §124.19 (1984),. 

Petitioner requested revie~ o~ EPA Region V's "response to corn-

rnents" issued in conjunction with the denial of Petitioner's 
.!/ 

final RCRA permit. Petitioner requested review for the pur-

1/ Letter (petition), dated November 8, 1984, from John w. 
Rankert, Sr., President, Northside Sanitary Landfill, Inc. 

.. 

. .. 
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pose of hav(nq the r.esponse to comments rnstated "to corn~ctly 

ref.lect that the 'Old Farm Area' is not i.nclu(1ed in Northside's 

Interim Pa r.t A Permit, and hence should not be subsequently 

referenced in a Closure Procedure • • • • No reference to the 
-

'Old Farm Area' was made in the Part A Interim Permit and/or 

A ) • • II p p _ 1 c a t 1 o_n • Petitioner twice stated, however, that it was 

not obiectinq to EPA's final decision to deny the permit. EPA 

Region V responded to the petition and urged denial of review 

on the grounds that (i) Petitioner is not entitled to have the 

permit dP.cision reviewed since it is not contesting the denial 

of the permit, and (ii) the Old Farm Area should be subiect to 

the closure requirement because Petitioner, in its RCRA Part A 

permit application, clearly delineated its hazardous waste 

facility, on diagrams and an aerial photograph, as including 
~I 

the Old Farm Area. Petitioner responded, arguing that (i) 

EPA's finding regarding the Old Farm Area is subject to review 

under 40 CFR §124.19: and (ii) Region V "has argued 'out of 

contexti the hand-drawn map ••• and the photograph contained 

in Northside's hazardous waste permit application of November 
ll 

25, 1980." 

As the issue was thus framed by the parties' submissions 

on appeal, there appeared to be a dispute over the location of 

the facility's boundaries, that is, did the Old Farm Area fall 

~/EPA Region V Response, filed January 11, 1985. 

3/ Petitioner's Response to Region V's Response, dated 
January 22, 1985. 
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c within the boundaries of the facility? EPA arquAd that it did 

and Petitioner arqued that it ~id not. Roth parties appeared 

to assumA that inclusion would mean that the Old Farm Area had 

to be closed in accordance with the RCRA requirements qoverninq 

- -
closure of hazardous waste facilities. Petitioner opposed such 

a result, contendinq that no hazardous waste activities took 

place at the Old Farm Area, and, therefore, accordinq to Peti-

tioner, closure of that area should not be required. Region 

V, on the other hand, favored closure irrespective of the pre-

sence or absence of these activities, for it took the position 

that closure must be effected throughout the entire facility 

unless the hazardous waste portions were seqregated from 

adjacent non-hazardous waste portions -- which they were not, 

C accordinq to Region v. 

c 

In my April 3, 1985 Order Denying Review, I held that the 

issue of the facility's boundaries was reviewable but I denied 

review on the qrounds that Petitioner did not sustain its burden 

of showing that the Reqion's permit determination was clearly 

erroneous or otherwise subject to review. In ruling that the 

issue of the facility's boundaries was reviewable, I made the 

following observation regarding the importance of the issue 

raised by the parties: 

I agree with petitioner that it has raised an issue 
which is reviewable under §124.19. The location and 
dimensions of a hazardous waste facility are probably 
two of the most rudimentary pieces of information that go 
into a proper permit decision. If the permit decision 
does not identify where_the facility is located, or how big 
it is~ the permit decision cannot be implemented successfully 
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regardless of the outcome of the decision. This is particu
larly apparent in the present case, for either including 
or excluding the Old Farm Area will significantly alter 
the area of Petitioner's landfill that is subiect to the 
closure and post-closure requirements of the regulations, 
40 CFR Part 265 (Subpart G). Therefore, even though Peti
tioner has stated that it does not obiect to the denial of 
its permit, I am persuaded that the matter which Petitioner 
is raising.is such an integral part of the permit decision 
that it is the kind of matter which can be reviewed under 
§124.19. [Footnote omitted.] ·!/ 

On reconsideration of the April 3 Order, it appears that 

the foregoinq language is being construed by the parties to 

mean or imply that Region V had the authority to determine the 

scope of closure procedures during the course of the permit 

denial proceedings. Any such construction o~ this language is 

in error in the context of this case because Indiana had been 

granted the authority to make the closure determination pursuant 

<:; to §3006 of RCRA, a fact that was not brought to light in the 

parties' original submissions. Sections 3006(b) and (c) provide 

c 

that when a qualified state receives authorization the federal 

program is suspended and the hazardous waste program operates 

under state law. In this instance, Indiana received a so-called 

Phase I authorization on August 18, ·1982, which gave the state 

the necessary authority to approve the closure plan of. any 

facility whose permit application has been denied by EPA. See 

40 CFR §271.128(e)(2). Under a Phase I authorization EPA 
~I 

retains the authority to issue permits and, therefore, was 

!/Order at 2-3. 

~/See 40 CFR §270.l(c). 
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the proper authority to issue t.he permit. oenial. However, hP-

cause of the Phase I authorization, EPA was not the proper. 

authority to decide which areas of the facility should close 

Indiana was. Consequently, to the extent that Region V's 

response to comments purpbr.ts to make findinqs reqardinq whether 

or not the Old Farm Area must be closed, those findings are 

without leqal effect, for any such findings are for Indiana to 

make pursuant to its Phase I authorization. 

Also, on reconsideration of the April 3 Order, I conclude 

that it wrongly implies that any area that is part of the 

facility for permitting purposes must automatically he closed 

if the permit for the facility is denied. Any such implication 

is in error because it would ignore the crucial distinction 

between permit determinations, which decide whether and under 

what conditions waste may be managed on the property, and 

closure determinations, which are concerned with which areas 

were used for hazardous waste management and what specific 

technical requirements, such as cover or maintenance requirements, 

should apply to those areas. In the case of permit determina

tions, the geographic area of the "facility" is not limited to 

the areas of the property where hazardous wastes are currently 

managed but rather include all contiguous prope~ty under the 

owner or operator's control. The property boundary of. this 

area defines the area where the owner or operator is authorized 

to treat, store or dispose of hazardous waste; and it represents 

the broadest extent of EPA's iurisdiction under sections 3005(a) 
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C a n d ( e ) of R CR A • s c e 4 7 Fe c'l. R e q • 3 2 2 8 8 - 8 9 ( ,July · 2 n , 1 9 R 2 ) : 

50 Fed.~§· 28712 (July 15, 1985). ClosurP. det~rminations, i.n 

contrast, are likely to he more limited in qeoqraphic scope, 

since they are concerned with the areas within the houndariRS 
- -

of a facility that are actually used for hazardous waste manage-

ment, thus ensurinp that any hazardous waste remaining after 

closure noes not pose a threat to human health or the environ-

ment. See 40 CFR §265.111. Accordingly, the closure requla-

tions in general only burden areas of the facility where treat-

ment, storaqe, or disposal operations took place atter November 

19, 1980, i.e., the date EPA's closure regulations took effect. 

See 45 Fed. Req. 33,170, 33,197 (May 19, 1980). Consequently, 

identifying the boundaries of a facility for purposes of a 

·c permit denial does not necessarily define the areas of a faci-

c 

~/ 
lity that must be closed pursuant to a closure plan. 

In view of the foregoing, Petitioner's claim that it has 

been denied an adequate hearinq on the closure determination 

must be rejected. Indiana, not EPA, has the authority to approve 

Petitioner's closure plan, including the responsibility to 

6/ Although EPA's closure regulations refer to closure of the 
~facility~" see, e.g., 40 CFi §§255.111, 265.112, the more 
specific referencesto individual types of units, such as waste 
piles and landfills, make it clear that closure was meant to 
apply only to the areas that are actually used for hazardous 
waste management. 40 CFR 265 (Subpart L -- waste piles) and 
(Subpart N -- landfills). The preamble to these regulations 
confirms that the specific requirements were qenerally meant to 
apply only to areas of actual use. See 45 Fed. Req. 33,170-171 
(May 19, 1980). Hence, "facility" inthe cont~xt of closure 
refers to the land, structures, and other property and equip~ 

(next page) 
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r- decide which areas of the facility have to comply with specific 

'-"" closure requirements such as the requirement for a final cover. 

Because state law has superseded the federal closure require-

ments, 40 CFR Part 265 (Subpart G), the closure proceedings 

will take-plac~ under the procedures established by the Indiana 
!_I 

regulations corresponding to the federal requirements, and 

the closure plan must comply with the standards set out in 

Indiana law. Petitioner will therefore have the opportunity to 

present its arguments to the state. The Region's statement 

that the Old Farm Area must close cannot be viewed as a final 

action imposing closure obligations on Petitioner, for the 
~I 

statement is without legal effect as previously stated. 

~ (Footnote No. 6 cont'd) 

~ 

rnent used for hazardous waste management, not to the fullest 
extent of EPA's statutory jurisdiction under sections 3004 and 
3005 of RCRA. See 40 CFR §260.10. 

7/ The federal regulations contemplate that closur.e require
ments for a facility will be determined separately, after the 
permit denial proceedings have been completed, 40 CFR §265.112 
(c)(1). The owner or operator has the opportunity for comment 
and possibly a hearing before adoption of any final closure 
plan, 40 CFR §265.112(d). 

8/ At roost, the Region's response in this case informed the appli
cant and interested parties 9f EPA's opinion on an issue raised 
at the puhlic hearing on Petitioner's permit denial. Further
more, there is no reason to suppose, as Petitioner appears to, 
that EPA's finding will preclude the state from making its own 
finding based on the evidence submitted to it. It is well 
settled that an administrative agency's factual determination 
provides a basis for collateral estoppel only if the agency is 
acting in a judicial capacity and reaches a final determination 

(next page) 
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Granting Petitioner an additional hearing in a federal 

administrative forum would not only call the state's authority 

into question -- by requiring EPA to ctecide a state law matter 

-- but would also undoubtedly duplicate the efforts of state 

official~. In~smuch as Petitioner does not challenge its 

permit denial but wishes only to be heard on the issue of its ' 

closure obligations, no purpose would be served by the submission 

of such evidence in a federal rather than a state proceeding. 

Indeed, Petitioner admits that some of the information it 

wishes to submit to EPA has already been submitted in state 

proceedings. The state administrative agency therefore provides 

the proper forum for resolving questions about Petitioner's 
2_1 

closure obligations. 

For the reasons stated, the Apri 1 3, 198 5 Order Denying 

Review is revised anct clarified as follows: Region V's findings 

(Footnote No. 8 cont'd) 

of an issue properly before it, when the parties have fair 
opportunity to litigate the issue and to obtain judicial review. 
See, e.q., United States v. Utah Construction & Mining Co., 384 
u.s. 394, 422 (1966)~ Bowen v. United States, 570 F.2d 1311 
(7th Cir. 1978). As these principles reveal, Petitioner's 
fears that the Region has usurped the state's authority are 
groundless. Here, there was no formal hearing: the Region made 
its statement in response to a comment made at an informal 
public hearinq. The Region's finding relates to an issue which 
is properly before the state, not EPA, and which is not review
able as part of EPA's permit decision. The state is free to 
exercise its regulatory authority. 

9/ When a state has heen authorized to administer some hut not 
all of the hazardous waste management program, EPA should 
attempt to organize administrative procedures so as to avoid 
conflict with state decisionmaking authority and minimize 
duplication and overlap as much as possible. 
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~ rcspectinq closure of the Old Farm Area, which arn set forth in 
\.., 

0 

0 

the Region's "response to comments" accompanying the denial of 

Petitioner's permit, are without legal effect, for Indiana, not 

EPA, is the proper authority to make closure determinations 

respecting Petitioner's facility, including approval or dis-

approval of Petitioner's closure plan. Therefore, no purpose 

would be served by granting Petitioner's request for a hearing. 

In all other respects, the Order Denying Review is affirmed and 

the petition for review is denied. 

So ordered. 

Dated: NOV 21 198S 

Lee M. Thomas 
Administrator 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF ~MERICA, 

Plaintiff 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS; and NORMAN B. 
HJERSTED, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. H 86-9 

0 R D E R 

This matter is before the court on a Motion to Dismiss 

filed by defendants Conservation Chemical Company of Illinois 

(•CCCI"> and Norman B. Hjersted on January 5, 1987. Plaintiff 

United States Environmental Protection Agency (the "EPA"> filed 

in opposition on January 13, 1987 and the defendants filed a 

reply brief on January 26, 1987. The EPA also filed a supplemen-

tal memorandum in support of its position on February 11, 1987 to 

which the defendants responded on February 1, 1987.1/ 

The EPA brought this action on January 6, 1986 against 

the defendants for alleged violations of the Resource Conservation and 

Recovery Act of 1976 c•RCRA"or the •Act•), codified as amended at 42 

1/ 
An earlier motion to dismiss was filed by the defendants 

on February 5, 1986 and was fully briefed by the parties. 
However, because the grounds for the first motion to dismiss are 
included ~~ the more recent filings, the court will consider the 
two motions together. 

er...._---, 

3 

.. 

, .. 



U.S.C. §§6901-6991. The defendants seek dismissal of cer-

tain claims on the grounds that: the claims for injunctive relief 

are moot1 the EPA enforcement process should be stayed pending .a 

state agency's procedure; the EPA has no authority to bring an 

action to enforce closure requirements; and, defendant Hjersted 

is not personally liable for any alleged violations. 

I. 

A. Statutory and Regulatory Guidelines 2/ 

In the closing days of the 94th Congress in late 1976, 

Congress passed the Resource and Recovery Act <"RCRA"), Pub. L. 

No. 94-580, 90 Stat. 2795 (1976> (codified as amended at 42 

u.s.c. §§ 6901-6991). RCRA adopted a multifaceted approach to 

solid waste management. It mandates federal regulation of hazar

dous waste, strongly encourages solid waste planning by states, 

and funds resource recovery projects. 

In particular, §§3001 through 3013 of RCRA, codified as 

amended at 42 u.s.c. §6925(a), provide that "the Administrator 

shall promulgate regulations requiring each person owning or 

operating an existing (hazardous waste disposal) facility to 

have a permit issued pursuant to this section." Section 3004 of 

RCRA, codified as amended at 42 u.s~c. §6924<a>, requires that 

the Administrator "promulgate regulations establishing such per-

2/ 
The following discussion of the statutory and regulatory 

scheme.of.RCRA is taken almost in its entirety from Northside 
Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371, 373-75 (7th Cir. 1986). 
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formance standards, applicable to owners and operators· of facili

ties for the treatment, storage, or disposal of hazardous wastes 

••. as may be necessary to protect human health and the 

environment." 

.Recognizing that the EPA could ·not issue permits to all 

hazardous waste applicants before the effective date of RCRA, 

Congress provided that, under §3005(e) of the Act, the 

Administrator promulgate regulations that allowed the owner or 

operator of a hazardous waste management facility that was in 

existence on November 19, 1980, .to file a "Part A application," 

and to continue hazardous waste disposal pending the final admin

istrative action on the facility's application. The Part A 

application calls for minimal information concerning the nature 

of the applicant's business, a description of the hazardous waste 

management processes it employs, a specification of the types of 

hazardous wastes processed, stored, or disposed of at the faci

lity, as well as maps, drawings and photographs of the facility's 

past, present and future waste processing areas. Id. §270.13. 

If the Administrator finds no reason to believe that the Part A 

application does not meet the disclosure requirements and 

once it has filed a Part A application and given proper 

notice of hazardous waste activities, an existing facility 

"shall have interim status and shall be treated as having been 

issued a permit." 42 U.S.C. §6925Ce)~ 40 C.F.R. §270.70. The 

operation of a facility that has been granted interim status is 

limited to ·the types of wastes, as well as the processing, 

-3-



storage, and disposal procedures specified in the Part A applica-

tion. Under 40 C.F.R. §270.71, the facility must comply with 

the operating standards set forth at 40 C.F.R. Part 265. A faci-

lity's interim status terminates either upon final administrative 

disposition of a permit application, 40 C.F.R. § 270.73(a), or 

upon failure of the operator to furnish the full information 

required by the Part B application, as described below. 3/ 

Following the approval of a facility's Part A applica-

tion and the grant of interim status, the facility must file a 

npart B applicationn with the EPA. The Part B application calls 

for detailed information, including chemical and physical analy

ses of the hazardous waste treated at the facility, a description 

of procedures for preventing contamination of water supplies, a 

determination of the applicable seismic standard for the faci-

lity, a determination whether the facility is located within a 

flood plain, and data relating to groundwater monitoring. Id. 

§270.14. The applicant must also furnish information concerning 

its use of hazardous waste containers, storage or disposal tanks, 

surface impoundments, waste piles, incinerators, land treatment 

facilities, and landfills. Id. §§ 270.15-270.21. Upon 

3/ 
Under the 1984 amendments to the Act, a facility that 

had been granted interim status before November 8, 1984, shall 
have that status terminated on November 9, 1985, should the faci
lity fail to apply for a final determination regarding the 
issuance oe a permit pursuant to 42 U.S.C. §6925(c) (Part B 
application) before November 9, 1985, and to certify that it is 
in compliance with all applicable groundwater monitq~ing and 
financial responsibility requirements. 42 U.S.C. S 6925(e)(2) 
(as amended by P.L. No. 98-616, 98 Stat. 3221). 
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successful completion of both the Part A and Part B application, an 

owner is issued a hazardous waste permit, and is required to 

comply with the standards set forth ln id. §§264.1-264.351 

C"Part 264"). 

A facility that has been approved for interim status 

operation must prepare a written closure plan, a copy of which 

must be kept at the facility. Id. §265~112. The purpose of . 

the closure plan is to "protect human health and the environment, 

(to prevent) post-closure escape of hazardous waste, hazardous 

waste constituents, leachate, contaminated rainfall, to (protect 

against the escape) of waste decomposition products to the ground 

or surf ace waters or to th·e atmosphere." Id. §26 5.111 (b). Once 

closure has been ordered, the owner or operator of the facility 

must terminate operations in a manner that minimizes the need for 

further maintenance of the facility. Id. § 265.lll(a). 

A closure plan must "identify the steps necessary to 

completely or partially close the facility at any point during its 

intended operating life and to completely close the facility at 

the end of its intended operating life." Id. §265.112Ca). In 

addition, the closure plan must provide for post-closure care for 

a period of thirty years after the facility is closed. Id. S 

265.117(a). Post-closure measures include ground-water moni

toring, maintenance of other monitoring and waste containment 

systems, and periodic reporting. Id. §265.117. The plan may be 

amended as changes in the operation of the facility so dictate. 

Id. § 112C4><b>. 
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The owner or operator of a hazardous waste management 

facility must submit a closure plan to the appropriate EPA 

regional administrator at least 180 days before the date the 

facility is expected to begin closure. Id. §112 <4><c>. 

However, if the EPA has terminated the facility's interim status 
·-

and has not issued a hazardous waste permit for the facility, the 

closure plan must be submitted to the EPA no later than fifteen 

days after interim status is terminated. Id. § 112(4)(c)(l). 

The public is provided an opportunity to comment on the submitted 

plan. Id. § 112(4)(d). The regional administrator must approve, 

modify, or disapprove the closure plan within ninety days of its 

receipt. The owner or operator of the facility is given sixty 

additional days to modify or prepare a new plan should the 

Regional Administrator have modified or rejected the original 

plan. Id. Whatever modification or revision the Regional 

Administrator then makes of the operator's revised plan shall 

become the approved closure plan. Id. 

Section 3005(c) of the Act, codified as amended at 42 

U.S.C. §6925(c), provides that a state environmental agency, as 

authorized by the Administrator pursuant to 42 U.S.C. §6947(a), 

is responsible for the issuance of hazardous waste management 

permits. Section 3006 of the Act, codified as amended at 42 

U.S.C. §6926, provides that a state may apply to the 

Administra·tor for authority to develop and enforce a hazardous waste 

program •in lieu of" a federal program and federal enforcement. 
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Despite this delegation to states, it appears that 

Congress intended for the EPA to retain ultimate authority over 

the provisions of RCRA by empowering it with broad enforcement 

jurisdiction. Section 3008Ca), codified as amended at 42 u.s.c. 

§6928(a), authorizes the EPA to bring enforcement action to 

enjoin •ny violation of RCRA. This provision states: 

(1) Except as provided in paragraph 
(2), whenever on the basis of any infor
mation the Administrator determines that 
any person has violated or is in violation 
of any requirement of this subchapter, 
the Administrator may issue an order 
assessing a civil _penalty for any past or 
current violation, requiring compliance 
immediately or within a specified time 
period, or both, or the Administrator may 
commence a civil action in the United 
States district court in the district in 
which the violation occurred for 
appropriate relief, including a temporary 
or permanent injunction. 

42 u.s.c. §6928Ca)Cl>. 

The exception set forth in paragraph <2> concerns states 

like Indiana which have been authorized by the EPA to administer 

its own hazardous waste program. The only limitation placed upon 

the EPA in bringing an enforcement action in a RCR~-authorized 

state is that the EPA must first provide notice to that state. 

Section 3008(a)(2) provides: 

(2) In the case of a violation of any 
requirement of this subchapter where such 
violation occurs in a State which is 
authorized to carry out a hazardous waste 
program under section 6926 of this title, the 
Administrator shall give notice to the State 
in which such violation has occurred prior to 
issuing an order or commencing a civil action 
under this section. 
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42 u.s.c. § 6928(a)(2). 

C.F.R. §§271.1-271.137 ("Part 271") sets forth the 

requirements for authori~ing state programs. Under these regu~a

tions, a state may obtain "interim authorization" in two 

"phases." Phase I tracks the regulations of 40 C.P.R. 

§§265.1-265.430 ("Part 265"), and authorizes the state agency to, 

among other things, conduct closure proceedings for interim sta

tus facilities. See Id. § 265.28. Once a state obtains Phase I 

authorization, its regulations and procedures displace the 

federal interim status regulations. Phase II authorization 

allows the state to issue permits under standards corresponding 

to those found in Part 270, and to enforce standards 

corresponding to those found at Part 264. 

Section 7006(b) of the Act, codified as amended at 42 

U.S.C. §6976Cb), provides that •[r]eview of the Administrator's 

action in i~~uing, denying, modifying, or revoking any permit 

••• may be had by any interested person in the Circuit Court of 

Appeals of the United States for the Federal judicial district in 

which such person resides or transacts such business upon appli

cation by such person •••• Such review shall be in accordance 

with sections 701 through 706 of Title 5." If a party has been 

aggrieved by the action of an authorized state agency, review of 

the agency's decision shall be had in accordance with the appli

cable state regulations. 
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B. Facts 

In setting out the facts of this case, the court must be 

mindful of the present procedural posture; this matter is before 

the court on a motion to dismiss. Dismissal of a claim for 

relief is proper under Fed.R.Civ.P. 12Cb1(6) only where it 

appears beyond a doubt that the plaintiff can prove no set of 

facts which would support that claim. Conley v. Gibson, 355 U.S. 

41, 45, 78 S.Ct. 99, 101-02, 2 L.Ed. 2d 80, 84 (1957): Ed Miniat, 

Inc. v. Globe Life Insurance Group, Inc., 805 F.2d 732, 735 <7th 

Cir. 1986); Papapetropoulos v. Milwaukee Transport Services, 795 

F.2d 1299, 1303 (7th Cir. 1986); Action Repari, Inc. v. American 

Broadcasting Co., 776 F.2d 143, 146 (7th Cir. 1985). For pur

poses of a motion to dismiss, the pleadings are to be construed 

liberally. Strauss v. City of Chicago, 760 F.2d 765, 776 (7th 

Cir. 1985). Furthermore, the court must accept as true all 

material allegations of the complaint, Wilson v. Harris Trust & 

Sav. Bank, 777 F.2d 1246, 1247 (7th Cir. 1985); and construe the 

complaint in favor of the complaining party. Worth v. Seldin, 

422 U.S. 490, SOl, 95 S.Ct. 2197, 2205, 45 L.Ed.2d 343, 356 

(1975>: Marco, Inc. v. American National Bank and Trust Co., 747 

F.2d 384, 385 (7th Cir. 1984), aff'd, 473 u.s. 606 <1985): Ricci 

v. Chicago Mercantile Exchange, 447 F.2d 713, 715 <7th Cir. 

1975>. Keeping this deferential standard in mind, the court now 

turns to the facts alleged by plaintiff in its complaint. 
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Defendant Conservation Chemical Company of Illinois 

("CCCI"> is a corporation organized under the laws of the State 

of Missouri. CCCI owns or operates a hazardous waste facility-~ 

located at 6500 Industrial Highway, Gary, Indiana ("Gary site" or 

"Gary facility"), ·at which hazardous wastes have been generated, 

stored, treated, and disposed. The Gary facility includes four 

surface impoundments into which defendants have placed hazardous 

wastes. Each of the four surface impoundments is a hazardous 

waste "disposal facility" within the meaning of 320 Indiana 

Administrative Code ("lAC"> 4.1-1-7. 

Defendant Norman B. Hjersted, an individual, is the 

President and principal stockholder of CCCI. At times relevant 

hereto, Hjersted was responsible for the overall operation of the 

Gary site. Hjersted directed and controlled expenditures for 

repairs, improvements, and operations at the Gary site in excess 

of $500.00 per month and made decisions concerning environmental 

compliance at the Gary site. Plaintiff maintains that Hjersted 

is ari "operator" of the Gary facility within the meaning of 320 

lAC 4.1-1-7. 

Section 3005 of RCRA, 42 u.s.c. §6925, generally prohi

bits the operation of any hazardous waste facility except in 

accordance with a permit. Section 3005(e) of RCRA, 42 u.s.c. 

S6925Ce), further provides that a hazardous waste facility which 

was in existence on November 19, 1980 may obtain "interim status" 

to continue operating until final action is taken by the EPA or 

an authorized State with respect to its permit application, so 

long as the facility satisfies certain conditions specified in 
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that section. Those conditions include filing a timely notice 

with the EPA that the facility is treating, storing, or 

disposing of hazardous waste, and filing a timely application for 

a hazardous waste permit. The owner or operator of a facility 

with interim status must comply with 40.C.F.R. Part 265 or 

equivalent state regulations. 

Section 213(a) of the Hazardous and Solid Waste 

Amendments of 1984, P.L. 98-616, 96 Stat. 3221 (codified at 42 

U.S.C. §6925(e)(2), provides that by November 8, 1985, the owner 

or operator of a land disposal facility which was granted interim 

status by November 8, 1984, shall (a) apply for a final deter

mination of its permit application and (b) certify that the faci

lity is in compliance with all applicable groundwater monitoring 

and financial responsibiity requ.irements. Section 3005(e)(2) 

specifically provides that the failure to meet these requirements 

shall result in the automatic termination of the land disposal 

facility's interim status. 

Section 3006 of RCRA, 42 U.S.C. S6926, provides that a 

State may obtain Federal authorization to administer the RCRA 

hazardous waste management program in that State. On August 18, 

1982, U.S. EPA granted to the State of Indiana Phase I interim 

authorization under Section 3006 of RCRA to carry out certain 

portions of the RCRA hazardous waste management program in 

Indiana. 

The Gary site is a four-acre parcel of land located in 

an industrial area of Gary, Indiana. The site is bounded on the 
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west and southeast by the Elgin, Joliet, and Eastern Railroad 

<"EJ&E Railroad") rights of way, and on the northeast by a vacant 

industrial lot. The Gary Municipal Airport borders the site 

along the so~theast side. The Grand Calumet River flows in a 

northeasterly direction approximately one mile south of the site. 

Since April of 1967, materials have been brought to the 

site for treatment, storage, or disposal. These materials con

tained cyanide and acids, including spent pickle liquor; drums 

containing various chemical wastes and halogenated and non

halogenated solvents; separator sludge, and slop oil emulsion 

solids. These materials are "hazardous wastes• within the 

meaning of Section 1003(5) of RCRA, 42 U.S.C. §6903(5), and the 

implementing regulations at 320 IAC 4.1-3.3. 

Since April of 1967, the defendants have placed hazardous 

wastes into the four surface impoundments located at and near 

the site. The four surface impoundments contain hazardous 

wastes whose constituents include high concentrations of heavy 

metals including chromium, cadmium, zinc, mercury, arsenic, and 

lead. Since April of 1967, the defendants have placed hazardous 

wastes into tanks located at the site. Hazardous wastes have 

leaked and spilled from these tanks onto the ground and into 

surface impoundments at and near the site. 

On September 28, 1985, the EPA issued to CCCI and 

other persons an administrative order pursuant to Section 106 of 

the Comprehensive Environmental Response, Compensation and 

Liability Act ("CERCLA"), 42 U~S.C. §9606. In the 
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Administrative Order, the EPA directed respondents to remove 

and dispose of certain hazardous wastes contained in approxi

~ately forty leaking and deteriorating tanks and in several 

hundred drums at the Gary facility. In addition, the EPA is 

conducting a_response action at the Gary facility, pursuant to 

Section 104 of CERCLA, 42 U.S.C. § 9604, in which the EPA is 

removing several hundred thousand gallons of PCB-contaminated 

waste oil from the Gary site. 

On August 20, 1985, the State of Indiana filed an admi

nistrative complaint against CCCI alleging violations of RCRA 

regulations at the Gary facility, which include the failure to 

install and implement a groundwater monitoring system, and 

violations of requirements for inspection and reporting, 

security, and freeboard and protective cover for surface 

impoundments. There has been no order for final r~lief entered 

in the state's action. 

Pursuant to Section 3010(a) of RCRA, 42 U.S.C. 

§6930Ca), on August 18, 1980, the defendants notified the EPA 

that hazardous wastes were being treated, stored, or disposed at 

the Gary site. Thereafter, pursuant to Section 3005Ca> of RCRA, 

42 u.s.c. S6925Ca>, and 40 C.F.R. §270.10, on November 18, 1980, 

the defendants submitted the first part (wPart Aw> of an appli

cation for a permit to treat, store or dispose of hazardous 

wastes at the Gary site. 
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By virtue of the notification to EPA and the submission 

of the Part A permit application, the Gary facility was accorded 

"interim ~tatus" under Section 3005(e)(l) of RCRA, 42 U.S.C. 

§6925(e){l), which allowed it to continue to operate pending 

final administrative disposition of the permit application. 40 

C.F.R. §270.70(a). As the owners or operators of a hazardous 

waste facility with "interim status," defendants were required. 

to comply with the Interim Status Standards for Owners and 

Operators of Hazardous Waste Facilities at 40 C.F.R. Part 265 

and, after State authorization, the State regulations which then 

applied, 320 IAC 4.1 Rules 1 th~ough 32. 

Section 3005Ce)(2) of RCRA, 42 U.S.C. §6925(e)(2), 

requires that defendants, as owners or operators of a land 

disposal facility with interim status, submit the second part, 

"Part B," of the permit application and certify compliance with 

the applicable ground-water monitoring and financial respon-

sibility requirements of RCRA on or before November 8, 1985. 

Section 3005(e)(2) further provides that, if defendants fail to 

comply with that provision, land disposal units at the facility 

would lose interim status. 

The defendants did not submit any of the certifications 

required by Section 3005Ce>C2> of RCRA, 42 U.S.C. §6925Ce)(2). 

Becaue it failed to make the required certifications, on 

November 8, 1985, the Gary facility lost its interim status to 

introduce hazardous waste into the four land disposal units at 

the Gary site. Pursuant to Section 3005(e)(2) of RCRA, 42 
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J.S.C. §6925<e)(2) and 320 IAC 4.1-21-1 through 4.1-21-10, 

defendants are required to submit proper closure and post

closure plans for the four land disposal units to the EPA and-. 

the State of Indiana no later than 15 days after termination of 

interim status. Defendants did not submit proper closure and 

post-closure plans for the land disposal units at the Gary 

facility. 

The plaintiff EPA brought this action on January 6, 

1986, pursuant to its enforcement powers under section 3008Ca) of 

RCRA, 42 U.S.C. §6929(a). By its complaint, the EPA seeks 

injunctive relief requiring the defendants to comply with the 

various requirements of both RCRA and corresponding state statu

tes. 

II. 

The defendants seek dismissal of certain claims on the 

grounds that: (a) the claims for injunctive relief have been 

mooted because of the defendants' cessation of hazardous waste 

activities, or, in the alternative, that the ~PA's enfo~cement 

action should be stayed pending the completion of Indiana's admin

istrative enforcement procedure~ (b) the EPA has no authority to 

bring a separate enforcement action concerning closure reuqire

ments in a RCRA-authorized state like Indiana: and, Cc) Hjersted 

is not personally liable for any of the alleged violations. 

A. Mootness and/or a Stay 

Defendants argue that their submission of a closure 

plan and their voluntary ces•ation of hazardous waste treatment 
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operations serve to moot the injunctive relief sought by the 

EPA. In its complaint, the EPA prays for the following relief: 

(1) a preliminary and permanent injunction enjoining the defen~ 

dants from introducing, generating, treating, storing or 

disposing of any hazardous waste at the Gary facility; (2) an 

order instructing defendants to inventory and account for any 

assets removed from the Gary facility; (3) an order directing 

defendants to design and implement a groundwater monitoring 

system for the Gary facility; (4) an order requiring defendants 

to comply with the financial responsibility provisions of RCRA; 

(5) an order instructing defendants to submit closure and post

closure plans for the Gary'facility; (6) an order directing 

defendants to comply with all interim status regulations pending 

closure of the Gary facility; (7) an order requiring defendants 

to post bond pending their compliance with the closure and post

closure plans; (8) the imposition of civil penalties of up to 

$25,000 per day for each of the defendants' violation of RCRA 

and applicable regulations; and, (9) an award of all costs of 

this action. 

In arguing that the EPA's claims are moot, the defen

dants rely heavily upon their own statements that they have 

voluntarily stopped hazardous waste operations. However, it is 

well established that "voluntary cessation of allegedly illegal 

conduct does not moot a case" seeking injunctive relief. United 

States v. Concentrated Phosphate Export Ass'n, Inc.L 393 U.S. 

199, 203 <1968>; Dial v. Coler, 791 F.2d 78, 81 (7th Cir. 1986>; 
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EPA's complaint which seeks civil penalties against both defen-

dants because of their past RCRA violations. 

"The burden of demonstrating mootness 'is a heavy 

one, I n County of Los Angeles v. Davis, 440 u.s. 625, 631 (1979) 

(quoting United States v. W.T. Grant Co., 345 U.S. 629, 632 

(1953)), and the court finds that the defendants' assurances are 

not adequate to convince this court that it is unreasonable to 

expect future violations. This is especially true insofar as 

plaintiff's complaint alleges that the mere storage of various 

wastes at the Gary facility constitutes continuing violations. 

Defendants also argue, in the alternative, that this 

court should stay further proceedings pending the Indiana admin

·istrative enforcement process. The court finds it unnecessary 

to determine whether a stay would be desirable in this case 

becaue the.EPA .submitted a copy of a letter, dated February 25, 

1986, from the Indiana Attorney General's office informing 

defendant Bjersted that the Land Pollution Control Division of 
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the Indiana Environmental Management Board was putting its admin-

istrative action "on hold" pending the outc0rne of the present 

case befor~ this court.4/ Therefore, there is no need to con~ider 

a stay of these proceedings. 

B. Enforcement of Clo~ure Plans 

Defendants next argue that the EPA lacks enforcement . 

authority to bring this present action concerning closure plans 

in a RCRA-authorized state like Indiana. Defendants maintain 

that the EPA has transferred its authority to Indiana and, thus, 

only Indiana can enforce the closure provisions of its state sta-

tutory scheme. In support· of this proposition, defendants rely 

exclusively upon the recent Seventh Circuit decision in 

Northside Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371 (7th 

Cir. 1986). After reviewing the Northside opinion, the court 

finds that defendants' reliance on Northside is misplaced. 

~n Northside, the petitioner Northside, a landfill 

facility providing sanitary and hazardous waste disposal ser-

vices, sought review before the Seventh Circuit Court of Appeals 

4/ 
Although defendants' request for a stay of these pro

ceedings was raised in the context of their motion to dismiss, 
the court finds that it is not limited to the scope of the 
pleadings in order to make a proper determination on whether to 
stay this action. Among the relevant considerations in deter
mining whether to stay a federal suit is the pendency and extent 
of progres$ at the state level. Moses B. Cone Memorial Hospital 
v. Mercury Construction Corp., 460 U.S. 1, 15-16 (1983)~ Colorado 
River Water Conservation District v. United States, 424 u.s. 800, 
818-819 (1976)~ Illinois Bell Telephone Co. v. Illinois Commerce 
Commission,· 740 F.2d 566, 569 (7th Cir. 1984)d lA J. Moore, 
Moore's Federal Practice !0.203[47] at 2151-54 (1985). Thus the 
court's acknowledgement and recognition of the Indiana 
Environmental Management Board's letter concerning the pendency 
and stage of its proceedings. is proper. 



under section 7006Cb> of RCRA, 42 U.S.C. §6976Cb), which provides 

that n[r)eview of the Administrator's action ••• in issuing, 

denying, modifying, or revoking any permit •.• may be had by any 

interested person in the Circuit Court of Appeals of the United 

States for the Federal judicial district in which such person 

resides or transacts such business upon application by such 

person.n 

Specifically, Northside was challenging certain com

ments made by the Region V Administrator at a public hearing 

concerning the denial of its Part B permit application. 

The Regional Administrator,~ in response to a question raised at 

the public hearing, stated that hazardous waste had been 

disposed of in an area of Northside's facility which Northside 

claimed had not been used for hazardous waste disposal, and, thus, 

the closure plan for th~ facility had to address that area. Two 

months after the public hearing, the Region V Administrator denied 

Northside's Part B application for failing to provide adequate· 

information. In addition, Northside's interim status was also 

terminated. Id. at 376. In his order denying Northside's Part B 

application, the Region V Administrator stated that hazardous 

waste had been disposed of in the disputed area. The EPA 

Administrator upheld the Region V determination and Northside 

sought judicial review pursuant to section 7006(b), 42 u.s.c. 

S6976Cb). Id. at 377. 

Notthsid• was not challenging the actual denial of its 

permit application; rather, it was only attempting to challenge 
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the EPA's comments concerning the area where Northside allegedly 

disposed of hazardous waste. The Seventh Circuit dismissed 

Northside's review petition for lack of standing. The court 

reasoned that Northside lacked standing to challenge the EPA's 

comments on the scope of the closure plan because the state of 

Indiana had been authorized under 42 U.S.C. §6926 to review clo-

sure plans. Id. at 382. Indiana received Phase I authorization. 

on August 18, 1982, 47 Fed. Reg. 35970, and, as noted earlier, 

Phase I authorizes states to conduct closure proceedings for 

interim status facilities. 40 C.F.R.§265.28. Based on this ana-

lysis, the Northside court concluded that the EPA's statements on 

the scope of closure had no legal effect thus Northside suffered 

no injury. The court stated: 

The EPA simply does not have the legal authority to 
determine whether, for what purposes, or which areas of 
Northside's facility must be closed. See 40 C.F.R. S 
265.1Cc)(4). The State of Indiana alone-is responsible 
for these determinations. Even if the EPA is dissa
tisfied-with, for example, the enforcement action taken 
by a state against a specific hazardous waste disposal 
facility, or the settlement agreement reached between· 
the state and the facility, so long as the state has 
exercised its judgment in a reasonable manner and within 
its statutory authority, the EPA is without authority to 
commence an independent enforcement action or to modify 
the agreement. Cf. Shell Oil Co. v. Train, 585 F.2d 
408, 414 (9th Cir. 1978) (EPA recommendation that state 
deny NPDES variance request constituted advice to state, 
and was not reviewable in federal court). Hence, in and 
of itself, the fact that the EPA made comments on the 
scope of closure in the course of denying Northside's 
Part B permit application does not constitute an injury 
to Northside. 

804 F.2d at 382. (emphasis added>. The defendants here point 

to the emphasized language in the preceding passage from the 

Northside ~pinion as support for their proposition that the EPA 

has no authority to bring an independent enforcement action in 
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Indiana. However, defendants misread the court's statement in an 

attempt to fashion a broad prohibition against the ~PA's enforce

ment authority. The Northside court was not concerned with an 

enforcement action, instead, it dealt with. a party's standing and 

the EPA's authority under section 7006Cb} of RCRA, 42 u.s.c. 

§6976Cb). In this case, unlike Northside, the EPA is acting pur

suant to its section 3008(a}, 42 u.s.c. §6928Ca}, enforcement. 

authority. 

That the EPA has the power to bring an independent enforce-

ment action, even in a RCRA-authorized state like Indiana, is 

clear. Section 3008Ca> of RCRA, 42 U.S.C. §6928Ca), is entitled 

"Federal enforcement" and provides in paragraph Cl): 

Cl> Except as provided in paragraph (2), whenever 
on the basis of any information the Administrator deter
mines that any person is in violation of any requirement 
of this subchapter, the Administrator may issue an order 
requiring compliance immediately or within a specified 
time period or the Administrator may commence a civil 
action in the United States district court in the 
district in which the violation occurred for appropriate 
relief, including a temporary or permanent injunction. 

42 u.s.c. §6928Ca>Cl>. 

The one limitation placed upon the EPA's authority to 

bring an independent enforcement action, which is set out in 

paragraph (2), speaks directly to the situation in this case; 

that is, the EPA's auithority to bring an independent enforce-

ment action in a RCRA-authorized state like Indiana. 

Paragraph (2) provides: 

<2> In the case of a violatin of any requirement 
of this subchapter where such violation occurs in a 
State which is authorized to carry out a hazardous waste 
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program under section 6926 of this title, t·he 
Administrator shall give notice to the State in which 
such violation has occurred prior to issuing an order or 
commencing a civil action under this section. 

42 u.s.c. S6928Ca>C2>. 

These statutory provisions could not be more clear. 

Even after a state received authorization to implement its own 

statutory scheme on hazardous waste "in lieu of the federal program," 

Congress intended for the EPA to retain independent enforcement 

authority in those states. When the EPA wishes to bring an 

action in a RCRA-authorized state, all that is required of the 

EPA is that it must first notify that state of its intent. At 

page two of its complaint,. the EPA stated: "In accordance with 

Section 3008(a)(2) of RCRA, 42 u.s.c. §6928Ca)(2), the State of 

Indiana has been notified of the commencement of this action." 

The legislative history of RCRA echoes the obvious 

Congressional intent of concurrent federal enforcement. 

This legislation permits the states to take the 
lead in the enforcement of the hazardous wastes laws. 
However, there is enough flexibility in the act to per
mit the Administrator, in situations where a state is 
not implementing a hazardous waste program, to actually 
implement and enforce the hazardous waste program 
against violators in a state that does not meet the 
federal minimum requirements. Although the 
Administrator is required to give notice of violations 
of this title to the states with authorized state hazar
dous waste programs the Administrator is not prohibited 
from acting in those cases where the state fails to act, 
or from withdrawing approval of the state hazardous 
waste plan and implementing the federal hazardous waste 
program pursuant to title III of this act. 

5 U.S. Code Cong. & Admin. News at 6269 (1976)(emphasis added). 

This statutory scheme of dual enforcement •serves as an 

incentive to encourage handlers of hazardous waste to adopt 

-22-



' , 

environmentally sound procedures and to keep states operating 

their own programs on their toes." R. Andersen, The Resource 

Conservation and Recovery Act of 1976: Closing the Gap, 1978 

Wise. L. Rev. 635, 664.5/ 

The language from the Northside case that the defendants 

here r~ly .on is in accord with the legislative history of RCRA. 

In Northside, the court stated that as long as the state has 

acted reasonably in enforcing its program, the EPA should not 

interfere. 804 F.2d at 382. The portion of the legislative 

history quoted above underscores the need for state and federal 

cooperation in implementing hazardous waste laws and explains 

that the EPA "Administrator is not prohibited from acting in 

those cases where the state fails to act." 5 U.S. Code Cong. & 

Admin. News, at 6269 (1976>. 

In this case, the state did file a separate administra-

tive action against the defendants complaining of many of the 

same violations alleged by the EPA. However, as discussed pre-

viously, the state of Indiana's Environmental Management Board 

has put its action "on hold" pending the outcome of this suit. 

Because the state has chosen not to act, there is no prohibition. 

to the EPA bringing this independent enforcement action. 

5/ 
In January of 1986, Indiana was given Phase II 

authorization by the EPA. In its order, dated January 31, 1986, 
granting Indiana final authorization, the EPA Administrator sta
ted: "Indiana also has primary enforcement responsibility, 
although .u~s. EPA retains the right to conduct inspections under 
section 3007 of RCRA and to take enforcement actions under sec
tions 3008i 3013 and 7003 of RCRA." 51 Fed.Reg. 3953, 3954 
(emphasis added). 
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C. Hjersted's Liability 

Finally, defendant Hjersted seeks to dismiss plaintiff.'s 

complaint on the ground that it fails to state a claim against 

Hjersted personally. In paragraph five of its complaint, the EPA 

alleges: 

Defendant Norman B. Hjersted (hereinafter 
"Hjersted"), an individual, is the President and prin
cipal stockholder of CCCI. At times relevant hereto, 
Hjersted was responsible for the overall operation of 
the Gary site. Hjersted directed and controlled expen
ditures for repairs, improvements, and operations at the 
Gary site in excess of $500.00 per month and made deci
sions concerning environmental compliance at the Gary 
site. Hjersted is an "operator" of the Gary facility 
within the meaning of 320 IAC 4.1-1-7. 

In his motion, Hjersted argues that "the only allegation 

in the complaint regarding his liability is the assertion that he 

is an 'operator' within the meaning of 320 I.A.C. 4-1-1-7," and 

that because he is not an "operator" for purposes of the statute, 

plaintiff's complaint-against him should be dismissed. Without 

deciding whether or not Hjersted is an "operator,~ the court 

holds that his reading of the complaint is too narrow. 

The EPA's complaint invokes its authority under section 

3008(a) of RCRA, 42 U.S.C. 6929(a), which provides that 

"whenever ••• any person is in violation of any requirement of 

_(RCRA], the Administrator may ••• commence a civil action in the 

United States district court in the district where the violation 

occurred." There is no requirement that a defendant be an 

"operator,• indeed, the statute says "any person." Hjersted does 
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. " , . . 
not argue that he is not a person for purposes of the law.6/ 

Moreover, the Eighth Circuit has recently held that cor-

porate officers and employees who actually make corporation deci

sions can be found personally liable. In United States v. 

Northeastern Pharmaceutical & Chemical Co., 810 F.2d 726 (8th 

Cir. 1986), the court was faced with a similar situation wherein 

the defendant officers, like the defendant here, argued that only 

the corporation could be held liable under RCRA. The 

Northeastern court rejected the defendants' argument and found 

them personally liable and stated: 

More importantly, imposing liability upon only the cor
poration, but not those corporate officers and employees 
who actually make corporate decisions, would be incon
sistent with Congress' intent to impose liability upon 
the persons who are involved in the handling and dispo
sal of hazardous substances. 

Id. at 745. 

Therefore, because Hjersted is a "person" within the 

meaning of section 3008(a), 42 U.S.C. §6928(a), and because 

holding corporate officers liable under RCRA is consonant with 

Congressional intent, the court finds that the EPA's complaint 

does sufficiently allege a cause of action against defendant 

6/ 
Ind. Code 13-7-1-17, which applies to Indiana's 

Hazardous Waste Management laws, 320 I.A.C. 4-1-5, defines person 
as "an individual, partnership, copartnership, firm, company, 
corporation, association, joint stock company, trust, estate, 
municipal corporation, city, school city, town, school town, 
school district, school corporation, county, and consolidated 
unit of government, political subdivision, state agency, or any 
other legal entity." Ind. Code 13-7-1-17 (West Supp. 1986-87). 
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Hjersted~ accordingly, the EPA's complaint should survive defen

dant's motion to dismiss.?/ 

CONCLUSION 

It is, therefore, ORDERED that defendants' motion to 

dismiss is hereby DENIED. 

ENTER: April ;r~, 1987 

~s DISTRICT COURT 

7/ 
The court notes that a motion for summary judgment 

concerning Hjersted's liability, filed by the EPA, is fully 
briefed and currently pending in this case. 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

-
I n t he Ma t t e r o f 

National-Standard Company 
(Lake Street Plant) and 

National-Standard·company 
(City Complex Plant), 

Respondents 

) 
) 
) Oocket No. RCRA-V-W-86-R-30 
) and 
~ Docket No. RCRA-V-W-86-R-31 

) 
) 

ORDER 

By way of background, and with regard to Docket No. V-W-

86-R-30, complainant sought an extension for the serving of 

prehearing exchanges in a motion of November 26, 1986, which 

motion was granted by order of December 10, 1986. This was 

mod i f i e d by o r d e r o f 0 e c em b e r 1 1 , 1 9 8 6 , i n w h i c h t he p a r t i e s 

we r e d i r e c ted to engage i n pre hearing ex c. hang e s s h o u 1 d the 

matter not be settled by January 26, 1987. In the interim, 

for the reasons stated in its response served Oecembe~ 12, 

1986, respondent opposed the motion. Complainant replied to 

the response on Dece~ber 29, 1986. ln Docket No. RCRA-V-W-

86-R-31, the scenario was essentially the same except that by 

order of December 11, 1986 the prehearing exchanges were to 

take place on January 27, 1987. 

• The arguments raised by the parties in their submissions 

have been assessed, and they will not be repeated here ex-
I 

c e p t t o t he ext en t d e em e d n e c e s s a r y by t h 1 s o r d e r • 

Attachment 8 

• 

, . 
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Norths1da Sanitar,r Landfill, Inc. v. Thomas, 25 ERC 1065, 1073 

(7th Cir. 1986), respondent argues that the u.s. Environmental 

Protection_Agency (EPA) no.longer has authority to review its 

Part B permit. In that case, and in pertinent part, the State 

of !~diana-received authorization, pursuant to Section 3006 of 

the Resource Conservation and Recovery Act (Act), 42 U.S.C. 

§ 2926, to •determine the closure requirements for any facil

ity in that state whose ir.terim status has been terminated by 

'EPA.• (emphasis supplied} The holding in Northside is con

fined to the power of EPA to oversee closure plans in those 

states given authority to administer same. A fair reading of ... 
the case shows it did not come to grips with the broad ques

·~ion concerning the authority of EPA to bring enforcement 

actions. 

T h e c om p 1 a i n t i n t he s u b j e c t m a t t e r s r e c i t e s t h a t the 

action i_5 commenced pursuant to Section 3008 of the Act, 42 

u.s.c. § 6928. It has been held that Congress did not intend, 

by authorizing a state program, to preempt Federal regulations 

entirely. EPA •. • • may exercise Section 3008 powers even 

where a state program is in effect • Wyckoff Co. v. . . • • 

rE.P.A., 796 F.2d 1197, 1200 (9th Cir. 1986). EPA retains 

authority to bring this enforcement action against a respon

dent in the State of Michigan even though this State now has 

• authorization of its programs under the Act • ._. 

C Complainant's reply raises .the question of the interpre-

tation of the last paragraph of the response.· The undersigned 
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also finds its mean;ng somewhat murky. Respondent seems to 

be s ay1 n g that 1 t 1 s prepared to set t 1 e the c a s e so 1 ely for 

the proposed ctv11 penalty. of $7,475 without any compliance 

o r de r. If t h i s 1 s t he c as e , set t 1 em en t neg o t 1 at i on s 1 r e 
. 

s t r i c t 1 y bet ween t he part i e s , and t he u n d e r s i g ned shall not 

1 n t e rj e c t h 1m s e 1 f i n to same • 

IT IS ORDERED that: 

1. Complainant's motion for extensions of time to sub

m;t prehear1ng exchanges in the subject dockets 1 s GRANTED. 

Additionally, the prehearing exchange dates of January 26 

and 27, 1987 are extended to February 10, 1987 should the 

matter not be settled by this latter date. 

2. Each party, no later than 10 days of the service 

d ate of t hi s order , s h a 11 show cause why the subject dockets 

should not, pursuant to 40 C.F.R. § 22.12, be consolidated. 

Di t e d : J a n u a r y 1 4 , 1 9 8 7 

c:J Washington, D.C. 
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

NANCY A MALOLEY, Commissioner 

I 05 South Meridian Street 
P.O. Box 6015 

Indianapolis 46206·60 15 
Telephone 317·232·8603 

STATE OF INDIANA 

COUNTY OF MARION 

) 
) ss: 
) 

BEFORE THE SOLID WASTE 
MANAGEMENT BOARD 
CAUSE NO. N-53 

C E R T I F I C A T I 0 N -------------
I hereby certify that the attached SETTLEMENT AGREEMENT 

AND RECOMMENDED AGREED ORDER is a true and complete copy of 

that which was submitted in the matter of Dana Corporation, 

Inc. 

Garrettson 
dministrative Law Judge 

Indiana Department of 
Environmental Manag~ment 

Subscribed and sworn to before me, a notary public, in and for 
s a i d Co u n t y a n d S t a t e , t h i s (jt:J_ d a y o f S e p t em be r , 1 9 8 7 . 

My Commission Expires: .. 

.. 
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STATE OF INDIANA BEFORE THE ENVIRONMENTAL MANAGEMENT 
55: 

COUNTY OF MARION BOARD OF THE STATE OF INDIANA 

IN THE MATTER OF 
GARY DEVELOPMENT, INC., 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

Petitioner, 

v. 

THE ENVIRONMENTAL 
MANAGEMENT BOARD OF 
THE STATE OF INDIANA, 

Respondent. 

CAUSE NO. N-53 

SETTLEMENT AGREEMENT AND 
RECOMME~DED AGReED ORDER 

Comes now Petitioner, Gary Development, Inc., by counsel 

and by Larry Hagen, Vice President and General Manager, and 

comes now Respondent, the Indiana Environmental Management 

Board ("EMB•), by Linley Pearson, Attorney General, by Mathew 

Scherschel, Deputy Attorney General. The parties show the 

Hearing Officer that they have resolved their differences and 

ask the Hearing Officer to recommend an order to EMB in accor-

dance with the terms and conditions set forth in Part II below. 

I. HISTORY AND BACKGROUND 

In early 1973, Petitioner began to explore developing a 

sanitary landfill in a mined-out, water-filled, sand pit in 

Cary, Indiana (hereafter called the •site•). On May 15, 1973, 

The Indiana Stream Pollution Control Board (•SPCB") approved 

Petitioner's proposal to dewater the sand plt. On June 19, 

1973,_ SPCB granted Petitioner Construction Permit SW133, 

:hereby allowing preparatory construction work for a sanitary 

landfill to begin. 
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On August 29, 1974, the State conducted its final lnspec

tion of the site which led to SPCB's g~anting final approval to 

Petitioner to commence sanitary landfill operations. The 

landfill hegan accepting solid waste for disposal in September, 

1974. On February 20, 1975, SPCB sent Petitioner its Operating 

Permit, No. 45-2. 

On May 20, 1980, SPCB approved an Agreed Order negotiated 

between Petitioner and SPCB staff. This Order required that 

Petitioner submit within 180 days of May 20, 1980, an applica

tion for a modification of its original construction permit. 

This application was timely submitted to SPCB on November 14, 

1980. 

On February 16, 1982, the Indiana Environmental Management 

Board (•EMs": in the interim, EMB replaced SPCB as the Indiana 

agency responsible for landfill permits) notified Petitioner by 

two nearly identical letters (hereafter called the •February 

16, 1982 letter•), indicating that its Operating Permit No. 

45-2 had been renewed and that its revised constructiori plans 

submitted November 14, 1980, had been approved, both subject to 

nine conditions. Petitioner thereafter filed a petition for 

hearing, contesting the imposition of these nine conditions. 

Since that time the parties have negotiated the agreement 

set forth in Part II below, resolving the issues in dispute. 

The parties request that the Bearing Officer recommended that 

EMB enter the provisions of Part II below as an Agreed Order in 

Cause No. N-53. 

-2-
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II. RECOMMENDED AGREED ORDER 

It is expressly agreed and understood that the provisions 

of this Recommended Agreed Order constitute a modification of 

Petitioner's modified Construction Permit No. SW133 and Operat-

ing Permit No. 45-2. To the extent that this Recommended 

Agreed Order is inconsistent with these two permits, the 

drawings and narrative submitted on November 14, 1980; or the 

State's February 16, 1982 letter, the provisions below shall 

supercede such inconsistent provisions, and shall govern 

construction and operations at the site from the date this 

Recommended Agreed Order is approved by EMB. (This date is 

hereafter called wthe effective date of this Order.•) 

1. Condition No; 1 in the February 16, 1982 letter, to 

wit: Sandy,.granular material under the unified soil classifi-

cation sw and SP will not be used for daily cover at the site, 

remains unchanged. 

2. Condition No. 4 in the February 16, 1982 letter is 

deleted and replaced by the tollowingr 

Petitioner shall notify a staff member of 
the Indiana Division of Land Pollution Control 
(hereafter called "staff") by phone at least 
seven days ln advance of the installation of any 
required leachate collection system on-site, to 
allow staff to inspect such installation. 

a. After such notification, Petitioner may 
install the system on the appointed day at the 
appointed hour, or as soon thereafter as weather 
permits, whether or not staff is present. 

b. If staff is not present for s~ch 
installation, Petitioner shall document with 
photographs and narrative that the installation 
complies with Petitioner's amended construction 
permit. 

-3-
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c. Any required leachate collection system 
shall be installed in compliance with the amended 
construction permit. 

3. Condition No. 5 in the February 16, 1982 letter 

regarding the discharge of water from the site into the Grand 

Calument River or other waters of the State of Indiana is 

deleted in its entirety. 

4. Condition No. 6 in the February 16, 1982 letter is 

deleted and replaced by the following: 

It is not necessary that Petitioner install 
the seepage collection pond detailed on page 
seven of Petitioner's Engineering Plan. Peti
tioner agrees that no solid waste will be de
posited in "standing water," the phrase "standing 
wateru shall not be construed to mean de minimus 
amounts of water or small rain-filled puddles. 

5. Condition No. 7 in the February 16, 1962 letter is 

deleted and replaced by the following: 

The Clay Perimeter Seal along the southside 
of the site shall be constructed to an elevation 
of 589.7 MSL and shall be at least 10 feet wide. 
The parties expressly agree that the portion of 
Petitioner's landfill located at the southeastern 
portion of the site which is completed and at ' 
final grade as of December 14, 1982, will not be 
affected by this requirement. 

6. Condition No. 8 in the February 16, 1982 letter is 

deleted and replaced by the following: 

The four on-site monitoring wells will be 
sampled on a quarterly basis. The samp1ing 
months are January, April, July, and October, 
with samples to be taken at the end of each month 
and analyzed. 

a. Results of these teats shall be sub
mitted to staff by the end of the following 
month. The parameters ·to be tested are chloride, 

-4-
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chemical oxygen demand, total hardness, total 
iron, and total dissolved solids. 

b. Petitioner agrees to locate and reacti
vate or replace the one monitoring well shown in 
its construction plans to be located along the 
eastern boundry of the site, if it is physically 
possible to do so. 

7. The modified construction plans approved February 16, 

1982, called for compaction of the clay perimeter wall around 

the site and testing the clay used for constructing this wall 

in accordance with the 90\ Standard Proctor Density Test. 

Petitioner has found it technically and economically imprac-

tical to utilize this teat. Respondent haa agreed to aubati-

tute for this test any test acceptable to staff which will 

accurately portray the permeability of the clay perimeter 

wall. Accordingly, Conditions two and three of the February 

16, 1982, letter are deleted and replaced with the followingr 

a. Within 45 days of the effective date of 
this Order, or if weather conditions prevent 
taking the borings within this time period, as 
soon thereafter as weather permits, Petitioner 
will have four soil borings (which may be drilled 
at an angle) taken from the site's west wall, at 
random locati~ns along the wall, with split spoon 
samples taken at five foot depth intervals in 
each boring. Blowcounts will be recorded for 
each split spoon sample taken. The soil boring 
team will visually inspect the split spoon 
samples taken from each hole drilled and keep a 
log of their observations to include any identi
fiable irregularities or voids encountered during 
drilling. A total of five Shelby tube samples 
shall be taken from the borings. The Shelby tube 
samples will be subjected to a hydraulic conduct
ivity test to ascertain the samples' permeabil
ity. Test results will be forwarded to staff 
within 15 days of their receipt by Petitioner. 
Staff shall be notifiQd at least deven days in 
advance of any such boring, and will be given an 
opportunity to attend and view the drilling. 
Staff shall n~t interfP.re with such operations. 

b. If the test results show the permea
bility of the clay wall to be 5.0 x lo-6 
centimeters per second or less (l.e. 4.9 x 
lo-6, 4.0 x lo-6, J.o x lo-6, 2.0 x lo-6. 
1.0 X 10-6, 1.0 X 10-7, 1.0 X 10-8, etc.), 
then no remedial action for the west clay 

-s-
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perimeter wall will be required unless Staff 
identifies a significant infiltration of liquid 
as discussed in subparagraph 7c. 

c. If the test results show that the 
permeability of the west perimeter wall is 5.1 x 
lo-6 centimeters per second or greater (i.e. 
s.T x lo-6, 6.o x lo-6, 1.0 x lo-6, a.o x 
10-6, 9.0 x lo-6, 1.0 x lo-s, 1.0 x lo-4, 
etc.); or if Staff identifies a significant 
infiltration problem involving a concentrated 
flow of liquid into the site through the west 
wall or emanating from an area of deposited solid 
waste along that wall, then it is agreed that 
further negotiations between the parties will be 
required to determine what remedial action, if 
any, must be undertaken along the west wall. If 
the parties are unable to reach an agreement as 
to such remedial measures, if any, within 60 days 
of (i) the submission of the test results to the 
State, or (ii) the date a significant infiltra
tion of liquid, Staff notifies Petitioner in 
writing of a finding of the issue of what reme
dial action may be required shall be submitted to 
the Hearing Officer for hearing and decision. 

d. Until the soil boring tests are com
pleted with satisfactory results in accordance 
with subparagraphs •a• and "b" above1 or until an 
agreement is approved, or order entered pursuant 
to subparagraph •c• above, Petitioner agrees not 
to construct any further portions of the clay 
perimeter wall around the site. 

i. If said test results are satis
factory in accordance with subparagraphs 7b, 
and no significant infiltration of liquid is 
identified in accordance with subparagraph 
7c, then construction of the remaining por
tions of the clay perimeter wall shall pro
ceed in the same mann~r as the construction 
of the west wall so as to ensure a perme
ability factor at least equivalent to the 
test results for the west wall and to ensure 
that infiltration of liquid into the site 
through these newly constructed walls does 
not occur. In this ~vent, Petitioner will 
submit narrative to staff describing the 
method used to construct the west wall and 
will document the construction of the re
maining portions of the clay perimeter wall 
with pictures and narrative to ensure con
sistent construction practices. 

ii. If said test results are unsatis
factory, or a significant infiltration of 
liquid is identified in accordance-with 
subparagraph 7c, the parties will attempt to 
negotiate an acceptable alternative for the 
construction of the remaining portions of 
the clay perimeter wall, or failing an 
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agreement, submit the matter to the Hearing 
Officer for hearing and decision. 

8. Condition nine of the February 16, 1982, letter is 

deleted and replaced by the following: 

a. Petitioner's landfill will not be 
excluded from consideration as, and will be 
considered, one of the several sanitary landfills 
in Indiana which are, satisfactory repositories 
for special or "hazardoua waste" as defined in 
320 I.A.C. 5-2-1(19) (1982 Cum. Supp.) (hereafter 
called "special waste"). The parties specifi
cally agree that no "hazardous waste" as defined 
and identified in 320 I.A.C. 4-3 (1982 Cum. 
Supp.) (hereafter called "RCRA hazardous waste") 
shall be deposited at Petitioner's landfill after 
the effective date of this Order. 

b. Petitioner shall be permitted to 
continue receiving the following "special wastes" 
from the effective date of this Order until 
further action of the Board or Staffa 

1. 
2. 

3. 

4. 

U.S. Reduction Dust~ 
Asbestos fill from Borg-Warner and 
Amoco Oil (which waste streams were 
subject to Special Permission letters 
dated 5/17/77 and 5/14/80, respec
tively); 
Corn Starch and carbon filters from 
American Maize Products Company (which 
waste streams were subject to a Special 
Permission letter dated 2/20/76) 1 
The following steel mill sludges from 
J & L Steel Corporation: the Central 
Treatment Plant Sludge, the Terminal 
Treatment Plant Sludge, and the Sludge 
from the 6 Stand Oil Recovery Unit. 

c. After the effective date of this Order, 
staff will send a letter to the generators of the 
special wastes listed in subparagraph b above, 
requesting that the generators submit further 
information regarding the nature of the waste 
strea•s identified in subparagraph Bb above, to 
staff within 60 days of receipt of such letter; 
it is expressly agreed that this 60 day period 
will be extended by staff for good cause shown. 
Staff will analyze such updated information, make 
a final determination whether these listed 
special wastes •ay continue to be disposed of at 
the site. and shall pcoaptly notify the generator 
of the waste and Petitioner of its decision. Any 
such decision shall constitute a •tinal action• 
for which Petitioner .ay file a Petition Poe 
Hearing before the Board pursuant to IHD. CODE 
SS 4-22-1 (1982) and ~3-7-11-3 (1982) • Any 

-7-
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special permission letters issued for these 
listed wastes shall last one year. Renewal of 
such letters will be granted if the materials do 
not change significantly in quality or quantity, 
and if Petitioner's operation of the site is in 
compliance with this Agreed Order, and Peti
tioner's modified construction permit and 
operating permit. 

d• It is the parties' intention that other 
•special wastes" of similar quality, quantity and 
composition as; and other "special wastes• 
presenting similar environmental hazards as, the 
above-listed special wastes will be considered 
for disposal at the site. The decision whether 
to allow "special wastes• in addition to those 
listed above to be deposited at Petitioner's 
site, must be made by staff on a case-by-case 
basis after considering the physical and chemical 
composition of the proposed waste as well as 
current operations at the site. Although it is 
impossible to make any guarantees in advance, 
staff agrees in principle that, given satisfac
tory operations and construction at the site in 
compliance with this Order7 Operating Permit 
45-27 and the modified construction plana 
approved Febuary 16, 1982, waste streams with 
similar chemical and physical composition, and 
waste streams presenting similar environmental 
hazards as the special wastes listed in subpara
graph "b" above, will be considered suitable for 
disposal at the site. 

e. The parties agree that materials such 
as debris, wood, construction refuse, steel, 
etc.; "coal ash" including fly ash and bottom ash 
(i.e. the resultant "ash" from coal burning)J may 
be disposed of at the site without any special 
permission letters. 

f. Petitioner agrees to submit a quarterly 
report to staff setting forth the types and 
amounts of •special wastes• disposed of at the 
site. These reports will be due the same day for 
the same period as the monitoring well reports 
referred to in paragraph 6 above. 

g. Finally, the parties agree to cooperate 
in good faith in exploring the possibility of 
depositing the Georgia Pacific paper sludges and 
municipal treatment plant sludges at the site • 

. . ~·-· --·--· ___ ... ·- -- - -~- ... - •· '· 

;. 

9. The parties agree that Petitioner's Operating Permit 

and amended Construction Permit shall last cor a period of two 

years fro• the effective date of tbis Agreed Order. The re-

newal of this Operating Per•it and aaended ~nstruction Permit, 

or the decision of whether to grant or renew special peralaa1on 

-8-
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letters referred to in paragraph 8b, Be and 8d above, shall be 

based upon Petitioner's compliance with this Agreed Order, 

Petitioner's modified construction permit and operating permit 

and IND. CODE S 13-7. For the purpose of renewals of existing 

special permission letters (subparagraph 8c), granting and 

renewal of additional special permission letters (subparagraph 

8d), and the renewal of Petitioner's Operating Permit and 

amended Construction Permit (paragraph 9), the phrase •com-

pliance with this Agreed Order, Petitioner's modified construc

tion permit and operating permit" shall include but not be 

limited to (1) any de minimus or insignificant variations from 

the Agreed Order and/or Petitioner's modified construction 

permit and operating permit, and/or (21 any inspection report 

which contains demerits, but which still shows an "acceptable" 

rating, and/or (3) any unacceptable rating on 40 percent or 

less of the inspection reports conducted by the State in any 12 

month period. 
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INDIANA ENVIRONMENTAL MANAGEMENT 
BOARD 

By ~~~ 

David D. Lamm, Director 
Division of Land Pollution 
Control 

Date: ~/ltr lr 3 
I I 

Approved Vor Legality And Form 

Linley E. Pearson 
Attorney General of Indiana 

By~//~.L.£ 
Matbev S. Schecacnel 
Deputy Attorney General 

Date: 2.. /tb /v 
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By i~L#.i~~ E. Vtctor Ind an 

Barnes & Thornburg 
Attorneys for Petitioner 

Date: 
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Recommendation For Adoption 

. . . I 'I ~ 
By \ ;I/~ .d ·~ fi:;!~ 

iarlng Officer 

Datez 7.- /(, - \. ~ 

Indiana Environmental Management 
Board 

By 




